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Summary

The Human Rights Council requested the Workingupron Arbitrary Detention
to draft and present to it before the end of 2@a&sic Principles and Guidelines on
remedies and procedures on the right of anyoneveepof his or her liberty by arrest or
detention<to bring proceedings before a courtridepthat the court may decide without
delay on the lawfulness of his or her detention ander his or her release if the
detention is not lawful. The Basic Principles andid&lines, based on international law,
standards and recognized good practice, aim toigroguidance to States on the
fundamental principles on which the laws and procesl regulating the aforementioned
right should be based and on the elements reqfdratie effective exercise of this right.
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A.

Introduction

1. The right of anyone deprived of his or her lityeto bring proceedings
before a court, in order that the court may dedcidithout delay on the lawfulness
of his or her detention and obtain appropriate réime upon a successful
challenge, is widely recognized in internationaldanregional human rights
instruments,, the jurisprudence of the International Court ofstite and

international human rights mechanisms, including teports and country visits
of treaty bodies and special procedure mandateens)dregional human rights
mechanisms, in the domestic law of States and thésgrudence of national
courts?

2.  The right to challenge the lawfulness of detemtbefore a court is a self-
standing human right, the absence of which const#w human rights violatioh.
It is a judicial remedy designed to protect perddneedom and physical integrity
against arbitrary arrest, detention, including -s¢cdetention, exile, forced
disappearance or risk of torture and other crugtuman or degrading treatment
or punishment. It is also a means of determining the whereabaumts state of
health of detainees and identifying the authoritglesing or carrying out the
deprivation of liberty.

3. This judicial remedy is essential to preservegaldy  in a democratic
society® The effective exercise of this fundamental safeduaf personal liberty
in all situations of deprivation of liberty, withbwelay and without exception,
resulting in appropriate remedies..and reparatiansjuding an entitlement to
release upon a successful challenge, must be gigdiby the State. Numerous
international and regional human rights bodies arsiruments have articulated a
strong position on the non-derogability in-any cintstance’ of the right to bring
such proceedings before a court. The Working Grauges all States to
incorporate this position into their ‘national lafvén practice, the absence of
inclusive and robust national legal frameworks ms@re the effective exercise of
the rightto bring such proceedings before a ctag resulted in a protection gap
for persons deprived of their liberty.

4. In this light, the Human Rights Council requektihe Working Group to
present to it Basic Principles and Guidelines omedies and procedures on the
right of anyone deprived of his or her liberty byrest or detention to bring
proceedings before a court without delay, in ortleat the court may decide
without delay on the lawfulness of his or her dé¢i®m and order his or her
release if the detention is not lawfullhe Working Group was directed to seek
the views of States, United Nations agencies, gaeernmental organizations,
treaty bodies, in particular, the Human Rights Cadttee, other special
procedures, national human rights institutions, -gorernmental organizations
and other relevant stakeholders. In 2013, it distiéd a questionnaire to the
aforementioned stakeholders requesting detailshentteatment of the right to
bring such proceedings before a court in the rettpedtegal frameworks.

5. The Working Group submitted a thematic reportte 27" session of the
Council on the international, regional and natiokejal frameworks on the right
to challenge the lawfulness and arbitrariness oftexlgon before court
(A/HRC/27/47). The thematic report documents gehpractice accepted as law,
and further best practice in applying the requiratseof international law.

6. On 1 and 2 September 2014, the Working Groupvenad a global
consultation in Geneva to bring together expertelamborate on the scope and
content of the right to bring proceedings beforeoart without delay to challenge



the arbitrariness and lawfulness of detention aeadeive appropriate remedies,
and allow stakeholders to contribute to the deveiept of the Basic Principles
and Guidelines. The background paper for the caatoh drew from the Council
report (A/HRC/27/47) to set out the substantive gmmdcedural obligations on
States to ensure the meaningful exercise of thbtrig bring such proceedings
before a court and gave an overview of currenteStaactice in implementing
each of the obligations, highlighting several exdéespof good practicé.

7. The Basic Principles and Guidelines, drawn frarternational standards
and recognized good practices, aim to provide guidato -States on the
fundamental principles on which the laws and praged regulating this right
should be based and on the elements requireddaffiective exercise.

8. For the purposes of the Basic Principles and d€lines, the terms
“everyone” or “anyone” mean every human being withdiscrimination based
on: race; colour; sex; property; birth; age; nasibnethnic or social origin;
language; religion; economic condition; politicalr @ther opinion; sexual
orientation or gender identiyy disability or other status, and any ground which
aims towards or can result in undermining the enjept of human rights on a
basis of equality. It includes, but is.not limited: girls. and boys; soldiets
persons with disabilities, including psychosocialdaintellectual disabilities;
lesbian, gay, bisexual, transgender and inters&ggmes; non-nationals, including
migrants regardless of their migration status, gefs® and asylum seekers,
internally displaced persons, stateless persongrafificked persons or persons at
risk of being trafficked; persons accused or cotedcof a crime; persons who
have or are suspected to have engaged in the m@&@par commission or
instigation of acts of terrorisrt,drug users; people with dementia; human rights
defenders and activists; older persons; personadiwith HIV/AIDS and other
serious communicable or chronic diseases; indigemmeople; sex workers; and
minorities* as based on national or ethnic, cultural, religioand linguistic
identity.

9. Deprivation of personal liberty is without freensent?® For the purposes of
the Basic Principles and Guidelines, the term “degtion of liberty” includes the
period. from the initial moment of apprehension, adends to the arrest, pre-
trial and post-trial detention periods.This includes placing individuals in
temporary custody in protective detention or inemmational or transit zones in
stations, ports and airports, house arrest, rettabdn through labour, retention
in recognized and non-recognized centres for namenals, including migrants
regardless of their migration status, refugees asglum seekers, and internally
displaced persons, gathering centres, hospitalgchpatric or other medical
facilities or any other facilities where they remainder constant surveillance as
this may not only amount to restrictions to perdoinaedom of movement, but
also constitute a de facto deprivation of libefrty.lt further includes
detentionduring armed conflicts and emergency sibma; administrative
detention for security reasons; and the detentibrindividuals considered as
civilian internees under international humanitariaw.

10. For the purposes of the Basic Principles andd@ines, deprivation of
liberty is regarded as “arbitrary” in the followingases: (a) When it is clearly
impossible to invoke any legal basis justifying theprivation of liberty (as when
a person is kept in detention after the completibhis or her sentence, or despite
an amnesty law applicable to the detainee, or a@edetained as a prisoner of
war is kept in detention after the cessation o€efive hostilities); (b) When the
deprivation of liberty results from the exercise tie rights or freedoms



guaranteed by articles 7, 13, 14, 18, 19, 20 andf2he Universal Declaration of
Human Rights and, insofar as States parties areeroed, by articles 12, 18, 19,
21, 22, 25, 26 and 27 of the International CovermmCivil and Political Rights;
(c) When the total or partial non-observance of ititernational norms relating
to the right to a fair trial, established in the iersal Declaration of Human
Rights and in the relevant international instrunserg#ccepted by the State
concerned, is of such gravity as to give the degtron of liberty an arbitrary
character; (d) When asylum seekers, immigrantsedugees are subjected to
prolonged administrative custody without the poBgib of administrative or
judicial review or remedy; or, (e) When the deptiva of liberty constitutes a
violation of international law for reasons of disomation based on birth;
national, ethnic or social origin; language; redigi economic condition; political
or other opinion; gender; sexual orientation; osatiility or other status, and
which aims towards or can result in ignoring thei@lity of human rights®

11. In its deliberation No. 9 concerning the defom and scope of arbitrary
deprivation of liberty under customary internatibiaw'®, the Working Group
restated its constant jurisprudence on the proioibitof all forms of arbitrary
deprivation of liberty, and demonstrated that igeneral practice accepted as law,
constituting customary international law and a pepéory norm (jus cogens). In
its 2013 annual report to the Council (A/HRC/27/48ra. 83% the Working
Group restated that the prohibition of arbitrarimes the deprivation of liberty
requires a strict review of the lawfulness, nedgssaind. proportionality of any
measure depriving anyone of their liberty, whicmcarise at any stage of the
legal proceedings. In the interactive dialoguehst 22nd session of the Council,
States gave general support for the conclusionthefdeliberatiort: The current
Basic Principles and Guidelines adopt the critdaim out<by the International
Court of Justice in Questions relating to the Oatign to Prosecute or Extradite
(Belgium v. Senegal); Judgment, [.C.J. Reports 2002422 at p. 457 when
confirming .the status of the prohibition of tortues a peremptory norm (jus
cogens)..The prohibition on arbitrary detentionsisgpported by the widespread
international practice and on the opinio juris dht®s. It appears in numerous
international instruments of universal applicatiamd it has been introduced into
the.domestic law of almost all States; finally, iardry detention is regularly
denounced within national and international fora.

12. For the purposes of the Basic Principles andd@ines, deprivation of
liberty is regarded as “unlawful” when it is not osuch grounds and in
accordance with such procedure as are establislyethw.?® It refers to both
detention that violates domestic law and detentiwat is incompatible with the
Universal Declaration of Human Rights, general pifes of international law,
customary international la®, International Humanitarian La#, as well the
relevant international human rights instrumentsesded by the States concerned.
It also includes detention that may have been lavefluits inception but has
become unlawful because the individual has completerving a sentence of
imprisonment, following the expiry of the periodrfavhich the person was
remanded in custody, or because the circumstaragustify the detention have
changed?

13. Itis noted that States employ different modelsegulate the exercise of the
right to bring proceedings before a court withoutlay to challenge the
arbitrariness and lawfulness of detention and aobtppropriate remedies. The
Basic Principles and Guidelines do not endorse spacific model but encourage
States to guarantee this right in law and practice.



14. The Basic Principles and Guidelines are basethe recognition that States
should undertake a series of measures to estabfidfor reinforce the procedural
safeguards provided to persons deprived of thdderty. The goal of such
measures is to improve access to justice and teemtearbitrary or unlawful

detention.

15. The Working Group recalls United Nations SegurCouncil Resolution
2170 (2014) in which the duty of Member States weaffirmed to "comply with
all their obligations under international law, irarpicular international human
rights, refugee and international humanitarian lang underscoring that effective
counter-terrorism measures and respect for humgimtgj fundamental freedoms
and the rule of law are complementary and mutuedipforcing”?® The Working
Group further recalls the Preamble of the Chartethe United Nations which
sets out the determination of the peoples ‘to dithbconditions under which
justice and respect for the obligations arisingnirtreaties and other sources of
international law can be maintained’lt sets out as a. purposes of the United
Nations, ‘t0 maintain international peace and saguand to that end: to take
effective collective measures for the preventiord a@moval of threats to the
peace, and for the suppression of acts of aggressioother breaches of the
peace, and to bring about by peaceful means, anaoimformity with the
principles of justice and international law, admsnt “or settlement of
international disputes or situations which mighadeto a breach of the peacé’.
The Charter further compels. all Members to ‘givee tbnited Nations every
assistance in any action it takes in-accordanch thi¢ present Chartet®’

16. Recognizing that certain groups are entitlechdalitional protection or are
more vulnerable when deprived of their liberty, thBasic Principles and
Guidelines provide specific provisions for womendagirls, children, persons
with disabilities—and non-nationals, <including magts regardless of their
migration status, refugees, asylum seekers andlets persons.

17. The'scope of the Basic Principles and Guidsliisedistinct from the right of
anyone arrested or detained on a criminal.chargeetbrought promptly before a
judge or otherjudicial authority and tried withdnreasonable time or be released.

18. Nothing in these Basic Principles and Guiddirshould be interpreted as
providing a lesser degree of protection than thawvmed under existing national
laws and regulations and international and regidnahan rights conventions or
covenants applicable to the liberty and securitytlod person. However, this
should not be interpreted as meaning that Statesbaund by international and
regional instruments that they have not ratified awceded to, that do not
constitute customary international law.

B. Principles
Principle 1. Right to be free from arbitrary or unlawful deprivation of liberty

19. Recognizing that everyone has the right to bee ffrom arbitrar$f or
unlawful deprivation of liberty: everyone is guaranteed the right to take
proceedings before a court without delay, in orthext that court may decide on
the arbitrariness or lawfulness of the detentiond aobtain appropriate and
accessible remedigs.

Principle 2. Responsibilities of the State and others



20. National legal systems at the highest possileleel, including, where
applicable, in the constitutionmust guarantee ftlghtrto take proceedings before
a court without delay to challenge the arbitrarmesd lawfulness of detention
and receive appropriate and accessible remédiés.comprehensive set of
applicable procedures shall be enacted to ensweigit is accessible, including
the provision of procedural and reasonable acconatiod, for all persons in all
situations of deprivation of liberty and is effasi® The necessary human and
financial resources shall be allocated to the adstiation of justice systerft.The
right to bring such proceedings before a court malsb be protected in private
relationships such that the duties apply to intdorel organisations and under
certain circumstances to non-State actors.

Principle 3. Scope of application

21. Any individual who is deprived of liberty in mrsituation®® by or on behalf
of a governmental authority at any level includidgtention by non-state actors
that is authorized by domestic legislation, hasrilgét to take proceedings before
a court without delay in that State’s jurisdictitmchallenge the arbitrariness and
lawfulness of his or her deprivation of liberty ardceive appropriate and
accessible remedi€s. Exerting authority over any ‘form of detention will
constitute the effective control over the detentitvereby making the detainee
subject to the State’s jurisdiction. Involvementdatention will give the State the
duty to ensure the detainee’siright to bring praiegs before a court,

Principle 4. Non-derogability

22. The right to bring proceedings before a couthwaut delay to challenge the
arbitrariness and lawfulness of detention and ebtppropriate and accessible
remedies is not-derogable under international ¥alt. must not be suspended,
rendered impracticable, restricted, or abolishedarnany circumstancée$.even
in times of war, armed conflict, or public emerggnghich threatens the life of
the nation and the existence of which is officigtiyoclaimed?*

24. Any measures takento. suspend or restrict ddriegfundamental rights and
freedoms under states of emergency must pursuegdiniate goal and be
necessary and appropriate to the goal to be acti®v&he international law
review of practical measures to accommodate prakticonstraints in the
application of some procedural elements of the trighbring proceedings will
depend upon the character, intensity, pervasiversss particular context of the
emergency and upon the.corresponding proportionalitd reasonableness of the
derogationg?® Such practical measures must not, in their adoptiepresent any
abuse of powéf and must not have the effect of negating the erist¢ of the
right to bring such proceedings before a courglft®

25. Any such practical measures in the applicatwnthe right to bring
proceedings before a court to challenge the dedantsire permitted only to the
extent and for the period of time strictly requirdy the exigencies of the
situation, provided that such measures are condistégth the State's other
obligations under international law, including preiens of international
humanitarian law relating to deprivation of libergnd are non-discriminatory®

Principle 5. Non-discrimination

26. The right to bring proceedings before a couthwaut delay to challenge the
arbitrariness and lawfulness of detention and nexeippropriate remedy may be
exercised by anyone including all persons regasdle§ race; colour; sex;



property; birth; age; national, ethnic or socialigom; language; religion;
economic condition; political or other opinion; sex orientation or gender
identity; asylum-seeker and migration status; dilsigoor other status’

Principle 6. The court asreviewing body

27. A court of law shall review the arbitrarinessidalawfulness of the
deprivation of liberty. It shall be established Hgw and bear the full
characteristics of a competent, independent andaitied judicial authority
capable of exercising recognizable judicial powénsluding the power to order
immediate release if the detention is arbitraryotawful *

Principle 7. Right to beinformed

28. Anyonedeprived of their liberty shall be informed about their rights and
obligations under law through appropriate and accessible means. Among other
procedural safeguards, thisincludestheright to beinformed, in a language,
means, modes, and for mats the detainee under stands, of the reasons justifying
the deprivation of liberty, the possible judicial avenue to.challenge the
arbitrariness and lawfulness of the deprivation of liberty® and the right to
bring proceedings before the court without delay and obtain appropriate
remedies.®

Principle 8. Timeframe to bring.proceedings before a court

29. The right to bring proceedings before a couthaut delay to challenge the
arbitrariness and lawfulness of the deprivationlibérty and obtain appropriate
and accessible remedies applies from the momeappfehensiot and ends with
the release of the detainee. The right to.claimea@i@s after release must not be
rendered ineffective by statute of limitatién.

Principle9. Assistance hy legal counsel and accessto legal aid

30. Anyone deprived of their liberty shall, at atime during their detention,
including immediately after the-moment of apprehiens have the right to legal
assistance by counsel of choifeUpon apprehension, all persons shall be
promptly informed of this right.

31. Assistance by legal counsel in the proceedisigall be at no cost for a
detained person, or the individual bringing prodegd before a court on the
detainee’s behalf, without adequate me¥#nsn such cases, effective legal aid
shall be provided promptly at all stages of the rikggion of liberty. This
includes, but is not limited to, the detainee’s umlered access to legal counsel
provided by the legal aid regime.

32. Persons deprived of their liberty shall be aded adequate time and
facilities and means to prepare their case, inclgdthrough disclosure of
information in accordance with these Basic Prinegpland Guidelines, and to
freely communicate with legal counsel of their oaloosing®®

33. Legal counsel shall be able to carry out thfginctions effectively and
independently, free from fear of reprisals, inteeiece, intimidation, hindrance or
harassment Authorities shall respect the privacy and confidality of legal
counsel-detainee communicatiotis.

Principle 10. Persons ableto bring proceedings before a court



34. Procedures shall allow anyone to bring procegsliibefore a court without
delay to challenge the arbitrariness and lawfulnesshe deprivation of liberty
and obtain appropriate remedies, including the ide® his or her legal
representative, family members or other interegtadties, whether or not they
have proof of the consent of the detaifite.

35. No restrictions may be imposed on the detamability to contact his or her
legal representative, family members or other ies¢ed parties.

Principle 11. Appearance of the detainee before the court

36. The physical presence of the detainee befagectiurt shall be guarante@d

at the first hearing of the challenge to the adittess and lawfulness of the
deprivation of liberty and every time that the pargdeprived of liberty requests
to appear physically before the court.

Principle 12. Equality before the courts

37. The proceedings shall be fair and effectiveiactice and the parties to the
proceedings in question shall be ensured the tigletqual access, to present their
full case, equality of arms and be treated withany discrimination before the
courts®®

38. This includes that no individual shall be depd de iure or de factq in
procedural terms, of their right to equal.acceskisor her case file presented to
the court by State authorities, including the prageon or security apparatus,
equality of arms. The requirement that the samedaral rights be provided to
all parties is subject only to distinctions that drased on the law and can be
justified on objective, reasonable grounds not iim@ actual disadvantage or
other unfairness to the detained per&bn.

Principle 13. Burden of proof

39. Inevery instance of detention the burden sthklishing the legal basis, as
well as the reasonableness, necessity and propaiity of the detention, lies
with the authorities responsible for the detentibn.

Principle 14. Standard of review

40. - No restriction may be imposed on the courtitharity to review the factual
and legal basis of the arbitrariness and lawfulrafshe deprivation of liberty.

41. The court shall consider all available evidertbat has a bearing on the
arbitrariness and lawfulness of detention, that ttse grounds justifying the
detention, /its necessity and proportionality to thien sought in view of the
individual circumstances of the detainee, and neatrety its reasonableness or
other lower standards of review.

42. In order to determine that a deprivation ofelity is non-arbitrary and
lawful, the court shall be satisfied that the dé¢im was carried out under
grounds and according to procedures prescribedatipmal law and which are in
accordance with international standards, and, migaar, that it was and remains
non-arbitrary and lawful under both national anteimational law?



Principle 15. Remedies and reparations

43. Anyone arbitrarily or unlawfully detained isi@anteed access to effective
remedies and reparatioffs,capable of providing restitution, compensatfén,
rehabilitation, satisfaction and guarantees of nepetition. Reparations should
be adequate, effective and pronipStates shall undertake prompt, effective and
impartial investigations, wherever there is reasdeaground to believe that
arbitrary detention has taken place. The duty tovigte remedies applies to
arbitrary detention in any territory under a Stat@irisdiction, which includes
where the State exercises effective control, oenilise as the result of its actions
or omissions’ The right to reparation cannot be rendered .ingifec by
amnesties, immunities, statute of limitation, onext defences of States.

44. Where a court determines that the deprivatidnlilwerty is arbitrary or
unlawful it shall order the conditiorfdlor unconditional release from detentitn.
Relevant authorities shall give immediate effecairy order for releas@.

Principle 16. Exercise of the right to bringproceedingsbefore a court in
situations of armed conflict, public danger or other emergency that threatens
theindependence or security of a State

45. All detained persons in a situation of armednftict, as properly
characterized under international humanitarian lawjn other circumstances of
public danger or other emergency:-that threatensrttiependence or security of a
State, are guaranteed the exercise of the rigltittg proceedings before a court
without delay to challenge the arbitrariness andfldness of the deprivation of
liberty and to receive appropriate and. accessidenedy’* This right and
corresponding procedural guarantees, complemendsnaumtually reinforces the
rules of international humanitarian Id.

46. Domestic legislative frameworks should not ailfor any restrictions on the
safeguards of persons deprived of their liberty amcounter-terrorism measures,
emergency legislation' or drug-related policies, aemming the right to bring
proceedings before a‘court to challenge‘the dedariti

47. A State which detains a person in a situatibmaroned conflict, as properly
characterized under international humanitarian lawjn other circumstances of
public danger or other emergency that threatensrtiependence or security of a
State, by definition has that person within itseetive control, and thus within its
jurisdiction, has the duty under international leavguarantee the exercise of the
right of the detainee to bring proceedings beforecaurt without delay to
challenge the arbitrariness or lawfulness of thprdetion of liberty and receive
appropriate remed¥. This right, and corresponding procedural guaramtee
complements _and mutually reinforces the rules @&f ititernational humanitarian
law.” Reconsideration, appeal or periodic review of diais to intern or place in
assigned residence alien civilidh#n the territory of a party to an international
armed conflict, or civilian€ in an occupied territory, shall comply with these
Basic Principles and Guidelines, including the BaBrinciple on ‘The court as
reviewing body’”®

48. Prisoners of war should be entitled to bringpgeedings before a court
without delay to challenge the arbitrariness andfldness of the deprivation of
liberty and receive appropriate and accessible dymehere the detainee: (a)
challenges his or her status as a prisoner of wgr) claims to be entitled to
repatriation or transfer to a neutral State if gesly injured or seriously sick; or
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(c) claims not to have been released or repatriatégdout delay following the
cessation of active hostilitie8.

49. Administrative detention or internment in thentext of a non-international
armed conflict may only be permitted in times ofbfia emergency which
threatens the life of the nation and the existerafe which is officially
proclaimed®® Any consequent deviation from procedural elemexftshe right to
bring proceedings before a court without delay haltenge the arbitrariness and
lawfulness of the deprivation of liberty and receiappropriate and accessible
remedy must be in conformity with these Basic Piptes and Guidelines,
including on ‘Non-derogability’; ‘Right to be infomed’; ‘The court as reviewing
body’; ‘Equality of arms’; and ‘Burden of proof.

50. During armed conflict, the deprivation of lityerof children must only be
used a measure of last resort and for the shoagstopriate period of time. Basic
legal safeguards must be provided in all circumsésn including when children
are deprived of their liberty for their protectiaw rehabilitation, particularly if
they are detained by military or security servicBsich safeguards must include
the right to legal assistance and the right to qic review of the legality of the
deprivation of their liberty by a court..The chitdust also have the right to have
the deprivation of liberty acknowledged by the arities and to communicate
with relatives and friends.

Principle 17. Specific obligations to guarantee accessto theright to bring
proceedings before a court

51. The adoption of specific measures are requireder international law to
ensure meaningful access to the right to bring @edings before a court without
delay to challenge the arbitrariness and lawfulne§sdetention and receive
appropriate remedies by certain groups of detaind@éss includes, but is not
limited to: children; women (especially pregnantareastfeeding women); older
persons; <persons detained in solitary confinement ather forms of
incommunicado detention of restricted regimes ohfaeement; persons with
disabilities, including psychosocial and intellegkudisabilities; persons living
with HIV/AIDS and. other serious communicable or tagious diseases; people
with dementia; drug users; indigenous people; serkers; lesbian, gay, bisexual,
transgender -and intersex persons; minorities asdam national or ethnic,
cultural, religious and linguistic identity; non-i@nals, including migrants
regardless of their migration status, asylum-segkand refugees, internally
displaced persons, stateless persons and traffiplegdons or persons at risk of
being trafficked.

Principle 18. Specific measures for children®

52. Children.may only be deprived of their libedg a measure of last resort
and for the shortest possible period of time. Tightr of the child to have his or
her best interests taken as a primary considerastoall be paramount in any
decision-making and action taken in relation tola@ten deprived of their liberty.

53. The exercise of the right to challenge the taabiness and lawfulness of the
detention of children shall be prioritiz€dand be rendered accessible, age-
appropriate, multidisciplinary, effective and regsgove to the specific legal and
social needs of children.

54. The authorities overseeing the detention ofdebh shallex officio request
courts to review the arbitrariness and lawfulneksheir detention. This does not
exclude the right of any child deprived of his oerhliberty to bring such



proceedings before a court in his or her own namefat is in his or her best
interests, through a representative or an appropbady.

Principle 19. Specific measures for women and girls

55. Appropriate and tailored measures shall be rtake to account in the
provision of accessibility and reasonable accomntiodato ensure the ability of
women and girls to exercise their right to bringogeedings before a court
without delay to challenge the arbitrariness andfldness of detention and
receive appropriate remedies. This includes intoddg an active policy of
incorporating a gender equality perspective intb palicies, laws, procedures,
programmes and practices relating to the deprivatb liberty to ensure equal
and fair access to justice.

Principle 20. Specific measuresfor persons with disabilities

56. Courts, while reviewing the arbitrariness dadfulness of the deprivation
of liberty of persons with disabiliti€¥,shall comply with the State’s obligation to
prohibit involuntary committal or internment on thgeound of the existence of an
impairment or perceived impairmefitparticularly on the basis of psychosocial or
intellectual disability or perceived psychosocialiotellectual disability, as.well
as their obligation to design and implement deitnsbnalization strategies
based on the human rights model of disability. THegiew must include the
possibility of appeal.

57. The deprivation of liberty of a person with alislity, including physical,
mental, intellectual or sensory impairments;.isuiegd to be in conformity with
the law, including international law, offering tlsame substantive and procedural
guarantees available to others and consistent thighright to humane treatment
and the inherent dignity of the person:

58. Persons with disabilities are entitled to beated on an equal basis with
others, and not to be discriminated against on blasis of disability® The
protection from violence, abuse and ill-treatmehany kind must be ensured.

59. . Persons with “ disabilities are entitled to rexgfuandividualized and
appropriate. accommodations and support, if neededexercise the right to
challenge the arbitrariness and lawfulness of tdetention in accessible ways.

Principle 21. Specific measures for non-nationals, including migrants
regardless of their migration status, asylum seekers, refugees and stateless
persons

60. Non-nationals, including migrants regardlesshafir status, asylum seekers,
refugees and stateless persons, in any situatiadepfivation of liberty, shall be
informed”’ of the reasons for their detention and their rsght connection with
the detention order. This includes the right tongriproceedings before a court
without delay to challenge the arbitrariness anefldness as well as the
necessity and proportionalfy of their detention and receive appropriate
remedy® It further includes the right to legal assistanioeaccordance with the
Basic Principle on “Prompt and effective provisiof legal assistance® in a
language they use and in means, modes, and forthaysunderstanét. Anyone
has the right to have the free assistance of aerpnéter if he or she cannot
understand or speak the language used in court.

11
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61. Irrespective of the body responsible for thgtention order, administrative
or other, non-nationals, including migrants regasdl of their migration status,
asylum seekers, refugees and stateless personsveépf their liberty shall be
guaranteed access to a court of A@mpowered to order immediate release or be
able to vary the conditions of release. Such detwsnshall promptly be brought
before a judicial authorif§ before which they should have access to automatic,
regular periodic review$ of their detention to ensure it remains necessary,
proportional, lawful and non-arbitrary. This doest exclude their right to bring
proceedings before a court to challenge the lavdsinor arbitrariness of their
detention.

62. Proceedings to challenges of immigration detentdecisions must be
suspensive to avoid expulsion prior to the casezédge examination of migrants,
regardless of their status, under administrativeediéon?®

63. The deprivation of liberty as a penalty or-gdiv@ sanction in the area of
immigration control is prohibiteéf.

64. The deprivation of liberty of an uhaccompanied separated migrant,
asylum-seeking, refugee or stateless<child is priodd®” Children who are
detained because of their parents’ migration statasstitutes a child rights
violation and always contravenes the principlels best interests of the chifd.

Guidédines

Guideline 1. Scope of application

65. The right to bring proceedings before a couthwut delay to challenge the
arbitrariness and lawfulness of detention and nexzeappropriate remedies
applies:

(a) to all situations of deprivation of libertyndluding not only to
detention for purposes of criminal proceedings, &lsb to situations of detention
under administrative and other fields of law, indilug: military detention,
security detention, detention under counter-tesmri measure¥, involuntary
confinement in medical or psychiatric facilitiesigration detention, detention for
extradition, arbitrary arrests, house arrest, aojitconfinement, detention for
vagrancy or drug addiction, and detention of chélifor educational purposéX.

(b) irrespective of the place of detention or thgal terminology used in the
legislation. Any form of deprivation of liberty oany ground must be subject to
effective oversight and control by the judiciafy.

Guideline 2. Prescription in national law

66. A strict legality requirement applies, boththe form of the legal basis and
the procedure for its adoption. The legal framewtrt establishes the process to
challenge the arbitrariness and lawfulness of d#tenshall have a sufficient

degree of precision, drafted in clear and unambigutanguage, realistically

accessible, and ensure that the exact meaningeofdlevant provisions and the
consequences of its application are foreseeabla ttegree reasonable for the
circumstances.

67. Any restriction to liberty shall be based oational laws. Restrictions to
liberty can be based on the constitution or inédbexmon law. Legislative acts are



to be drafted in accordance with the proceduralvimions related to the
constitution.

Guideline 3. Non-der ogability

68. In times of public emergency which threatens lifie of the nation and the

existence of which is officially proclaimed, Statey take practical measures to
accommodate practical constraints in the applicaibsome procedural elements
of the right to bring proceedings before a courthwut delay to challenge the

arbitrariness and lawfulness of detention and abtgipropriate remedies only to
the extent strictly required by the exigencieslod situation'®*provided that:

(a) the court’s authority to decide without delag the arbitrariness and
lawfulness of detention, and to order immediatee@sk if the detention is not
lawful, is not itself diminished®®

(b) the duty of relevant authorities to give immegd effect to an order for
release is not diminished;

(c) such measures are prescribed by law, necessahe exigencies of the
situation (including by virtue of the fact that $esestrictive ' measures are unable
to achieve the same purpose), proportionate anddigariminatory;

(d) such measures apply. temporarily, only for@sgl as the exigencies of
the situation require, and ~are accompaniedy. mechanisms to
periodically review their continued necegsihd proportionality;

(e) such measures are consistent with ensurirrgdéective and adversarial
proceedings; and

(f) such measures are not otherwise inconsistetit iwternational law.

Guideline 4. Characteristics of the court and procedural guidelines for the
review of the detention

69. . The court reviewing the arbitrariness and ldwméss of the detention must
be a different body from the one that ordered thtedtion'®*

70. The competence, independence and impartiafitguch a court cannot be
undermined by procedures or rules pertaining tostlection and appointment of
judges.

71.  In undertaking the review of the detentiorg tlourt has the authority:

(a). to consider the application as a matter gfeacy. Adjudication of the
case, including’ time for preparation of the hearimghall take place as
expeditiously ‘as possibf€ It cannot be slowed because of insufficiency of
evidence. Delays attributable to the detaineeisroln her legal representative do
not count<as judicial dela¥y®

(b) to ensure the presence of the detainee régggdf whether he or she
has asked to appedY;

(c) to order immediate release if the detenti®mrbitrary or unlawful®
Any court order of release shall be respected anchédiately implemented by
the State authoritie®?

(d) to render and publiciz€ its decision on the arbitrariness and
lawfulness of the detention without detdyand within established deadlines. In
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addition to being reasoned and particulariZédhe court’s decision should be
clear, precise, complete and sufficient, the cotgtesf which should be made
understood in a language, means, modes, and forrttas the detainee
understands. Upon an unsuccessful challenge, thet'sadecision must provide
reason for why the individual should remain in daien in light of the principle

that liberty should be the rule and detention tlkeeption. If further restrictions
on the liberty of the individual are under consiaévn, this shall be dealt with in
compliance with the principles of international law

(e) to take measures against the State authsriiie control of the
detention where the deprivation of liberty is detered to’ be .arbitrary or
unlawful and/or the treatment during the deprivataf liberty was abusive.

72. Exceptionally, for some forms of detention, t8&amay enact legislation
regulating proceedings before a specialized tritbugach tribunals:

(a) must be established by law affording all gudeas of competence,
impartiality and the enjoyment of judicial indepemte in deciding legal matters
in proceedings that are judicial in natdtg.

(b) can only be considered as legitimate and lggadlid if reasonable and
objective criteria justify its existence, that thgre exists a special legal condition
and/or vulnerability of the person that requiress@fic protection through a
specialized tribunal** The right to equality before the laand to equal protection
of the law without any discrimination does not maldl differences of
treatmentdiscriminatory. A differentiation based on reasolealand objective
criteria does not amount to prohibited discrimioatt®

73. Military tribunals are not competent to reviethe arbitrariness and
lawfulness of the detention of civilians as milggudges and military prosecutors
cannot meet the fundamental requirements of indépece and impartialit§®

Guideline 5. Right to beinfor med
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74. The factual and legal basis for the detentidvallsbe disclosed to the

detainee and/or his or her representative withalayl so as to provide adequate
time to prepare the challenge. This includes a cofthe detention order, access
to and copy of the case file, in addition to distlee of any material in its

possession, or. to which. it may gain access, rejatio the reasons for the
deprivation of liberty:*’

75. Detaining ‘authorities' in any facility where pens are deprived of their
liberty must inform detainees of their entitlemeattake proceedings challenging
the arbitrariness and lawfulness of the deprivatadnliberty and to receive a
reasoned and individualized decision without deldis includes how to

commence the procedure, as well as of the potentiabequences of voluntarily
waiving those rights.

76. Such information should be provided in a mantieat is gender- and
culture-sensitive and corresponds to the needs p&cific groups including
illiterate persons, minorities, persons with didai@s, older persons, indigenous
peoples, non-nationals including migrants regarslle$ their migration status,
refugees, asylum seekers, stateless persons alterhiThe information shall be
provided in a language, means, modes, and fornetishaccessible and that they
understand, taking into account augmentative anterrdtive means of
communications for persons with mental or physigapairments. Information
provided to children must be provided in a manngprapriate to their age and
maturity.



77. Means of verification that a person has acyudleen informed shall
established. This may include documentation ofpgheson having been informed
by way of printed record, audiotape, videotape d@neasses.

78. Such information should also be widely pubddhand made accessible to
the general public and to geographically isolatedugs and groups marginalized
as a result of discriminatory practices. Use shdaddnade of radio and television
programmes, regional and local newspapers, therdateand other means, in
particular, following any changes to the law or cifie issues affecting a

community.

Guideline 6. Registers and record keeping within prisonsand other facilities of
detained persons

79. To ensure the accuracy and completeness obtergi and adequate case
management, and to ensure that State authoritieszkmat all times, who is held
in their custody or detention facilities, includimgisons and any other place of
deprivation of liberty, the following measures dhzé taken:

(a) All records must contain, at a minimum, thdldwing information,
which shall be disaggregated by sex and age otlétainee’®

(i)  The identity of the person deprived of liberty;

(i) The date, time and place where the person was degpof liberty and
the identity of the authority that deprived the s@m.of liberty;

(ili) The authority that ordered the deprivation of lilyeand the grounds
for the deprivation of liberty;

(iv) Therauthority responsible for supervising the deation of liberty;

(v) <The place of deprivation of liberty, the date ande of admission to
the place of deprivation of liberty and the authyniesponsible for
the place of deprivation of liberty;

(vi) Elements relating to the state of health of thespe deprived of
liberty;

(vii) In the event of death during the deprivation of elty, the
circumstances and cause of death and the destmafithe remains;

(viii) The date and time of release or transfer to anopha&ce of detention,
the destination and the authority responsible lfiertransfer;

(b). There must exist known procedures in place stdeguard against
unauthorised access or modification of any inforioratcontained in the register
and/or records of persons deprived of liberty.

(c ) The registers and/or records of persons degriof liberty, shall be
made promptly available, upon request, to any jadior other competent
authority or institution authorized for that purgolsy the law;

(d) There must exist known procedures in placammediately release a
detainee upon discovery that he or she is contogptinbe detained despite having
completed serving a sentence or detention order;

(e) In cases of non-compliance with such requinetmeanctions against the
State authorities responsible are necessary.
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Guideline 7. Timeframe to bring proceedings before a court

80. To ensure that an individual shall not be degdi of his or her liberty
without being given an effective opportunity to beard without delay by a court
of law, no substantial waiting period shall exigtféire a detainee can bring a first
challenge to the arbitrariness and lawfulness ofedligon. Authorities must
facilitate the detainee’s right to bring proceedingefore a court as well as
immediate access to their legal counsel to preffage case.

81. Recognizing that as circumstances change s& dloe possibility that a
previous legal justification for a detention is fanger applicable, the detainee
has the right to challenge the arbitrariness andulness of his or her detention
periodically.

82. After the court has held that the circumstanpesify the detention, the
individual is entitled to take proceedings again similar grounds. after an
appropriate period of time has passed, dependinghennature of the relevant
circumstances'®

83. There shall be no substantial waiting periotieen each application and
no waiting period in cases of: alleged torture dhew ill-treatment, or_risk
thereof; incommunicado detention, or where the, IHealth or legal situation of
the detainee may be irreversibly damaged.

84. The initiation of the challenge multiple timdees not relieve authorities of
the obligation to ensure the regular, periodic ¢iali or other review of the
necessity and proportionality ‘of continuing detenti®®, nor exclude the
possibility of periodic review by the cougiroprio motu

85. Where a decision upholding the arbitrarinesd @wfulness of detention is
subject to appeal in accordance with national llegien, it should be adjudicated
upon expeditiously”* Any appeals filed by the State must take placehimit
legally defined. limits and circumstances.

Guideline 8. Assistance by legal counsel and accessto legal aid

86. Access shall be provided without delay to legalinsel immediately after
the moment of deprivation of liberty and at theekttprior to any questioning by
an authority, and thereafter throughout the perafddetention. This includes
providing detainees with the means to contact legainsel of their choice.

87. Effective legal aid shall be provided promptfyom the moment of

apprehension in order to ensure that the unaffdedabst of legal counsel does
not present a barrier to individuals deprived otithliberty, or his or her

representative, without adequate means to bringgedings before a court.

89. Respect for the confidentiality of communicaso including meetings,
correspondence, telephone calls and other formsomimunications with legal
counsel must be ensured. Such communications maypkace within the sight of
officials, providing that they are conducted outtbé& hearing of officials. If this
confidentiality is broken any information obtaineshall be inadmissible as
evidence;

90. Access to legal counsel should not be unlawfal unreasonably restricted.
If access to legal counsel is delayed or denied,detained persons are not
adequately informed of their right to assistance lbgal counsel in a timely



manner, then a range of remedies shall be availablaccordance with these
Basic Principles and Guideliné¥;

91. Where the services of legal counsel are notlahi®, every effort shall be
made to ensure that services available from sujtahlalified legal assistance
providers can be accessed by detainees under comslithat guarantee the full
respect of the rights of the detainees as set outiniernational law and
standards$®

Guideline 9. Personsableto bring proceedings before a court

92. A wider group of individuals with a legitimateterest in the case shall be
empowered to bring proceedings before a court &ilehge the arbitrariness and
lawfulness of detention, including family membecsregivers or legal guardian
of the detainee, State authorities independent-ftom detaining authority, the
ombudsman or national human rights <institution, an-governmental

organization, the employer or co-workers.

93. When the proceeding is initiated by someoreothan the detained person,
the court shall make every effort to discover thetaidned person’s will and

preferences and shall provide needed accommodatents support for the

detained person to participate effectively in hisher own behalf.

94. An informal, cost-free and. simplified process bring such proceedings
before a court shall be ensur&d.

Guideline 10. Appearance before the court

95. To ensurethe effectiveness and fairness efpgtoceedings, as well as to
reinforce the protection of the detainee from oth@rlations such as torture or
other ill-treatment?® the physical presence of the detainee before thetcshall
be guaranteed at the first hearing of the challengethe arbitrariness and
lawfulness of the deprivation of liberty, and evdime that the person deprived
of liberty requests to’ appear physically before twmart. This shall be ensured
through implementation of the following measures:

(a) “Any person deprived of their liberty, and nmtly persons charged
with a criminal offence, shall enjoy the right tppear promptly, and no more
than a few days from the moment of apprehensiofigrbea court in order to
challenge the deprivation of liberty as well as tbenditions of detention,
including acts of torture and ill-treatment;

(b). The court shall ensure that the detainee @canngunicate with the judge
without the presence of any official involved irshor her deprivation of liberty;

(c) State authorities having control over the deta who fail in their
obligation to produce without unreasonable delag tletained person before the
court, on demand of that person or by Court OrdéiQuld be sanctioned as a
matter of criminal and administrative law.

Guideline 11. Equality of arms

96. To ensure the procedure is guided by the adwél principle and equality
of arms, it shall be guaranteed in all proceedirmsh in those of a criminal and
non-criminal nature:

17



18

(a) the full and complete access by detaineestherdt legal counsel to
their case files as well as a complete copy of th&m

(b) the ability of the detainee to challenge amguments relating to his or
her case file, including all the arguments and mateslements adduced by the
authorities to justify the detention, which may teterminative in establishing
the arbitrariness and lawfulness of his or her doa *%’

Guideline 12. Admissibility of evidence obtained by torture or other
prohibited treatment

97. Any statement which is established to havenbmeade or any other evidence
obtained as a result of torture or other crueluimian or degrading treatment shall
not be invoked as evidence in any proceedings, x@&gainst a person accused of
torture or other prohibited treatment as evidertta the statement was made or
that other such acts took plat®.

Guideline 13. Disclosure of information

98. The detaining authority shall provide all redetinformation to the judge,
the detainee and/or his or her lawyer. Disclosurestminclude exculpatory
information, which includes ot only informationathestablishes an accused’s
innocence, but also other information that couldiststhe detainee, for example,
in arguing that his or her detention is not lawfulthat the reasons for his or her
detention no longer apply.

99. Sanctions, including criminal penalties, shadl imposed on officials who
withhold or refuse-to disclose information relevantthe proceedings or who
otherwise delay or obstruct proceedings.

100. The disclosure of information may be restrictmly if the court concludes
that:'#°

(a) this is demonstrated to.be necessary to puaslemitimate aim such as
protecting. national security; respecting the righds reputation of another
individual; or. protecting public order, health oromls®® so long as such
restrictions are. non-discriminatory and consistavith relevant standards of
international law; and

(b) it is demonstrated that less restrictive measware unable to achieve the
same purpose, such as providing redacted summafigsformation that clearly
point to the factual basis for the detention.

101. Any proposed restriction on the disclosure iaformation must be
proportionate. An assessment of proportionalityuiegs a balance to be struck
between how well the non-disclosure protects thgtimate aims being pursued
and the negative impact this has on the abilityhef person to respond to the case
or to pursue a challenge to the arbitrariness awifulness of detention. This
means that if a less restrictive measure can aehile legitimate aifi' then that
measure should be applied.

102. If the authorities refuse to make the disctesand the court does not have
the authority to compel such disclosure, then thert must order that the person
be released.



Guideline 14. Burden of proof

103. The authorities are required to establishti@ legal basis for the detention
in question; (ii) the detention is justified accord to the principles of necessity,
reasonableness and proportionality; and, (iii) othess intrusive means of
achieving the same objectives have been considartite individual casé®

104. This burden of proof must be met in a manhat ts known in detail to the
detainee, complete with supporting evidence, inglgdhose who are defendants
in security-related cases.

Guideline 15. Sandard of review

105. When reviewing the arbitrariness and lawfutne$the detention, the court
is empowered:

(a) to examine and act on the elements of inappatgness, injustice,
lawfulness, legality, predictability, and due preseof law, as well as basic
principles of reasonableness, proportionality aretassity. Such examination
shall take into account details such as‘age, germaer marginalized groups.

(b) to consider whether the detention remainsifiest, or whether release
is warranted given all the changing circumstancéshe detained individual's
case, including: health; family life; protectionaahs; or other attempts to
regularize one’s status;

(c) to consider and pronounce on-whether altéveatto detention have
been considered, including non-custodial alterregtito detention in line with the
UN Standard Minimum Rules for Non-custodial Measu(the Tokyo Rules) and
the UN Rules onthe Treatment of Women Prisoneds Man-custodial Measures
for Women Offenders (the Bangkok Rules).

(d) < to take into account any orders of detentioadm subsequent to the
start of the court proceedings and prior to thedesmg of the court’s decision.

106. When assessing whether. the measures takeninareompliance with
international standards, the prohibition of partamugrounds of detention or forms
of detention must be complied with, and the neefispecific persons affected
and any vulnerability must be taken into considieratas the arbitrariness and
unlawfulness of detention may include the unsultgbiof detention for such
persons.

Guideline 16. Remedies and repar ations

107. When a _judicial order of release becomes dperait must be complied
with immediately, as continued detention would lo@sidered arbitrary.

108. A copy of the decision finding the detentiombitrary or unlawful will be

transmitted to the person concerned, with notifmatof the procedures for
obtaining reparations. These persons have the righfull compensation for
material harm, elimination of the consequences ataral harm and restoration
of all rights that were either denied or infringed.

109. In the event of a person’s death, the rightcéanpensation in line with
established procedures falls to their heirs.
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110. The enforceable right to receive compensafmmanyone determined to
have been arbitrarily or unlawfully detained and fany harm suffered by a
person as a result of unlawful deprivation of lityerirrespective of whether the
detaining authorities were responsible for suchnhashall be regulated by
comprehensive legislatio® Compensation shall also be made available to
persons wrongly subjected to criminal charges thate subsequently dropped.

111. Compensation out of the public treasury of State, federal entity or
municipality for material damage suffered by a wittof arbitrary of unlawful
detention may include: earnings, pensions, socgaiellits and other monies lost
as a result of the criminal prosecution; any propef the victim that was seized
or otherwise appropriated by the State on the bafsésconviction or court ruling;
compensation for lack of health care, rehabilitati@accessible and reasonable
accommodation in the place of detention; fines &rral costs that the person had
to bear as a result of the enforcement of the ottiom; the victim’s legal costs;
and other cost$!

112. Victims of arbitrary or unlawful detention dhalso have an enforceable
right before the competent domestic authority tmmpt and adequate: (a)
restitutiont®; (b) rehabilitatiod®®, (c ) satisfactio®’; and (d) guarantees of non-
repetition®® in line with the United Nations Basic Principlen Remedy_ and
Reparation.

Guideline 17. Exercise of theright to bring proceedings before a court in
situations of armed conflict, public danger or other emergency that threatens
theindependence or security of a Sate

113. Where persons who have or are suspected te hengaged in the
preparation, commission or instigation of acts efrérism are deprived of their
liberty:*®

(i).they shall be immediately informed of the ches against them, and shall
be brought before'a competent and independentipidatithority, as soon as
possible, and no‘ater than within a-reasonable tpariod;

(i) they shall enjoy the effective right to judadi determination of the
arbitrariness and lawfulness of their detention;

(iii) the exercise of the right to judicial oversigof their detention does not
impede on the obligation of the law enforcementhauity responsible for
the decision to detain or to maintain the detentittn present the detainee
before a competent and independent judicial authasithin a reasonable
time period. Such person shall be brought before judicial authority,
which. then evaluates the accusations, the bastheofleprivation of liberty,
and the continuation of the judicial process;

(iv) in'the development of judgments against theémey shall have a right to
enjoy the necessary guarantees of a fair trialessc¢o legal counsel, as well
as the ability to present exculpatory evidence arglments under the same
conditions as the prosecution, all of which shoulke place in an
adversarial process.

114. Where civilians are detained in relation toiaternational armed conflict,
the following must be ensured:

(a) Reconsideration of a decision to intern cacel in assigned residence
alien civiliang® in the territory of a party to an internationalhead conflict, or



civilians in an occupied territory, or appeal in the caseimtfernment or
assigned resident® must be undertaken “as soon as possiblesr “with the
least possible delay” While the meaning of these expressions must be
determined on a case-by-case basis, delays in ibgng person before the court
or administrative board must not exceed a few dayd must be proportional in
the particular context;

(b) Although the particular procedures for reddesation or appeal are
for determination by the Detaining or Occupying Rowsuch proceedings must
always be undertaken by a court or administrativard that offers the necessary
guarantees of independence and impartiality, asdibcesses must include and
respect fundamental procedural safeguards;

(c) Where decisions to intern or place a civilia assigned residence are
maintained following the latter proceedings, intmemt or residential assignment
must be periodically reviewed, at least twice eaear. Such review must be
undertaken by a court or administrative board tifédrs the necessary guarantees
of independence and impartiality, and whose proegsmclude and respect
fundamental procedural safeguards.

115. The right of persons detained as prisonensasfto bring proceedings before
court without to delay to challenge the arhitragseand lawfulness of‘their
detention and receive appropriate and accessibieedy shall be respected in
order to:

(a) determine whether a person does fall withiencategory of prisoner of
war;

(b) Act as a check to ensure that a seriousjuré@d or seriously sick
prisoner of war is repatriated or transferred toeatral Stateé?® and/or

(c) Act as a check to ensure that prisonerswaff are released and
repatriated without delay after cessation of actiostilities*’

116. Inregard to detention in relation to a-noternational armed conflict:

(a) administrative detention or internment mayyobk permitted in the
exceptional circumstance where a public emergerscynvoked to justify such
detention. In such cases, the detaining State stusiv that the:

i).  emergency rises to the level to justify deaitign;

ii). administrative detention is on the basis gfounds and
procedures prescribed by law of the State in whieh detention occurs and
consistent with international law; and,

iii). administrative detention of each person isecessary,
proportionate and non-discriminatory, and the thrgeosed by that
individual cannot be addressed by alternative messsushort of
administrative detention.

(b) A person subject to administrative detention a non-international
armed conflict has the right to bring proceedinggobe a court that offers the
necessary guarantees of independence and imp#ytiaind whose processes
include and respect fundamental procedural safatgjancluding disclosure of
the reasons for the detention and the right to méfeneself including through
legal counsel.

(c ) Where decisions to detain a person subjeeidtministrative detention in
a non-international armed conflict are maintaindts necessity of the detention
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must be periodically reviewed by a court or adnirsisve board that offers the
necessary guarantees of independence and imp#ytiaind whose processes
include and respect fundamental procedural safetpuar

(d) Where an internment regime is establishedshill be consistent with
international human rights law and internationalmanitarian law applicable to
non-international armed conflict, to allow full cehance with the right to bring
proceedings before a couff

Guideline 18. Specific measures for children

117. The use of diversion and alternative meastwethe deprivation of liberty,
where appropriate, must be provided for and giveorfy, and the right to legal
and other appropriate assistance must be ensurdthsdeprivation of liberty is a
measure of last resort and for the shortest appatgperiod of time.

118. A safe, child-sensitive environment _should established for children
deprived of their liberty. Detained children shoulé treated with dignity. and
respect, and in a manner that takes into account element leading to
vulnerability, in particular with regard to: girlssounger children; children with
disabilities; non-nationals, including migrants aedless of their migration status,
refugees and asylum-seeking children, and statedbgdren; trafficked children

or children at risk of being. trafficked; childremrofm minority, ethnic or

indigenous groups; and LGBTI children.

119. If there is uncertainty regarding the ageh&f person deprived of his or her
liberty, effective mechanisms shall be in placevtsify the age of children. The
assessment must be conducted in a scientific, safld.and gender-sensitive and
fair manner, avoiding any risk of violation of thghysical and psychological
integrity of the child, giving due respect to humdignity. Prior to the outcome of
the assessment, the individual should be accortedbenefit of the doubt such
that she‘or he.is treated as a child. In the eeémémaining uncertainty following
the outcome of the assessment, such that thereg&ssibility that the individual
is a child, she or he should be treated as a child.

120. To ensure children’s prompt and effective ascéo an independent and
child-sensitive: proces$® to bring proceedings before a court without detay

challenge the arbitrariness. _and lawfulness of thdetention and receive
appropriate remedi€’§’ the following specific measures shall be enacted:

(a) All legislation, policies and practices reldteo children deprived of
liberty and their right to bring proceedings bef@eourt are guided by the right
of the child to have his or her best interests taéie a primary consideration;

(b)  Legal or other appropriate assistance, inglgdiinterpretation, is
provided to children deprived of liberty free ofazlge in all proceedings;

(c) “Children who are deprived of their libertyrfany reason are able to
contact their parents or guardians immediately aral able to consult freely and
in full confidentiality with them. It is prohibigkto interview such a child in the
absence of his or her legal counsel, and pareguardian, when available;

(d) Information on rights is provided in a mannappropriate for the
child’s age and maturity, in a language, means, esp@and formats, that the child
can understand and in a manner that is gendercahdre-sensitive. Provision of
information to parents, guardians or caregiversusthde in addition, and not an
alternative, to communicating information to thedldh



(e) Any child deprived of his or her liberty haketright to bring a
complaint in his or her own name or, if it is inshor her best interests, through a
representative or an appropriate body. Childrentrbesallowed to be heard either
directly or through a representative or an appratgribody in any proceedings.
Wherever possible, children should have the oppuotyuto be heard directly. If
children choose to be heard through a represemtafivmust be ensured that
children’s views are transmitted correctly to thmmpetent body and they should
be aware that they represent exclusively the irstsref the child;

(f) National laws should stipulate measures airaethe prevention of ill-
treatment or intimidation of a child who brings loas brought<such.a complaint,
and should provide for sanctions of persons inatioln of such laws;

(9) The child has the right to have the mattetedmined in the presence
of his or her parents or legal guardian, unless itot considered to be in the best
interests of the child. In cases of conflict of @rdst, courts and relevant
complaint mechanisms should be empowered to. excloaients and/or legal
representatives from proceedings and appoint aan hoc legal guardian to
represent a child’s interest;

(h) Each case from the outset must be handledditipasly, without any
unnecessary deldy* A decision must be rendered as soon as possibld;nat
later than two weeks after the challenge is mate;

(i) The privacy and personal data of a child wisoor who has been
involved in judicial or non-judicial proceedingsdpther interventions should be
protected at all stages, and such protection shiheldyuaranteed by law. This
generally implies that no information or personatal may be made available or
published by the competent authorities that co@derl or indirectly enable the
disclosure of the-child’s identity, including imageof the child, detailed
descriptions.of the child or the child’s family, mas’ or addresses of the child’s
family members and audio and video records.

Guideline 19. Specific measures for women and girls

121. Applicable and appropriate measures shall dd@rt in to account in the
provision of accessibility. and reasonable accomntiodato ensure the right of all
women and girls to equal and fair access of thatrtg bring proceedings before
a court without delay to challenge the arbitrarmesd lawfulness of detention
and receive appropriate remedy. These shall include

(a) Introducing an active policy of incorporating gender equality
perspective into all policies, laws, procedureggggammes and practices that are
designed to protect the rights and specific statug distinct needs of women and
girls who are subject to the deprivation of thélelrty;

(b) Taking active steps to ensure that, where ibbss persons who
possess education, training, skills and experiendbe gender-specific needs and
rights of women are available to provide legal aatlvice and court support
services in all legal proceedings to female detesi®

122. The practice of keeping girls and women inedébn for the purpose of
protecting them from risks of serious violence teaiive custody) should be
eliminated and replaced with alternative measubet £nsure the protection of
women and girls without jeopardizing their liber.

Guideline 20. Specific measures for personswith disabilities

23



24

123. The involuntary committal or internment ore thround of the existence of
an impairment or perceived impairment, particulasty the basis of psychosocial
or intellectual disability or perceived psychosdca intellectual disability, is
prohibited!*® States shall take all necessary legislative, adstiative and judicial
measures to prevent and remedy involuntary comisitta internments based on
disability.**®

124. Where persons with disabilities are deprivddtheir liberty through any
process?’ they are, on an equal basis with others, entiledguarantees in
accordance with international human rights law, essarily including the right to
liberty and security of the person, reasonable auwunodation, and humane
treatment in accordance with the objectives andngiples of the highest
standards of international law pertaining to theghts of persons with
disabilities!®®

125. A mechanism shall be established, replete wdie process of law
guarantees, to review cases of placement in amatsitn of deprivation of liberty
without specific, free and informed cons&htand that the review include a
possibility of appeat®

126. Measures shall be taken to ensure accesyibditd the provision of
reasonable accommodation to persons with disadslitin their places of
deprivation of liberty, including the following guantees:

(a) Every person with a physical, mental, psycluielo intellectual or
sensory disability deprived of his or_her liberty treated with. humanity and
respect, and in a manner that takes into accoueir theeds by provision of
reasonable accommodation in ‘order to facilitate irtheffective procedural
performanceé®

(b) All -health and support services, including atlental health-care
services, are provided based on the free and inddrmonsent of the person
concerned® The denial of legal capacity of persons with dittibs and
detention in institutions against their will;”withb their consent or with the
consent of a substituted decision-maker, consttuaebitrary deprivation of
liberty. in violation of international law. Perceigdeor actual deficits in mental
capacity, that is, the decision-making skills oparson that naturally vary from
one to another, must not be used as justification denying legal capacity,
understood as the ability to hold rights and dufiegal standing) and to exercise
those rights and duties (legal agency);

(c) Persons with disabilities can access, onegnal basis with other
persons subject to detention, the physical enviremmn information and
communications, and other facilities provided bye tldetaining authority.
Accordingly, all relevant measures must be takanluding the identification and
removal of obstacles and barriers to access, sop@sons with disabilities who
are deprived of their liberty may live independgnéind participate fully in all
aspects of daily life in their place of deprivatiofiliberty;**®

(d) Accessibility should also take into accouhe tgender and age of
persons with disabilities, and equal access shbeldrovided regardless of the
type of impairment, legal status, social conditigender and age of the detainee;

(e) Persons with disabilities shall be providedthwlegal or other
appropriate support, including interpretation amagipsupport mechanisms so that
individuals receiving services in mental healthifities or residential facilities of
any kind can be educated about their rights anderddes under domestic and



international law, including those contained in gbeBasic Principles and
Guidelines, and organizations may act on behalthafse detained against their
will.

127. The following measures shall be taken to emguwocedural accommodation
and the provision of accessibility and reasonaltieommodation for the exercise
of the substantive rights of access to justice aqadal recognition before the law:

(a) Persons with disabilities shall be informdzbat, and provided access
to, promptly and as required, appropriate supporéxercise their legal capacity
with respect to proceedings related to the detentiad in the detention setting
itself.®* Support in the exercise of legal capacity muspees the rights, will and
preferences of persons with disabilities and shawdder amount to substituted
decision-making?®®

(b) Persons with psychosocial disabilities musigbeen the opportunity to
promptly stand trial, with support and accommodasi@as may be needed, rather
than declaring such persons incompetent;

(c) Persons with disabilities can<access, on qnoak basis with other
persons subject to detention, buildings in whiclw-enforcement agencies and
the judiciary are located. The jurisdictional et must‘ensure that their services
include information and communication that is’ acilele to persons with
disabilities!®® Appropriate measures shall be taken to provideayg in Braille
and in easy to read and understand forms of livasgmnce and intermediaries,
including guides, readers and professional siggla@ge interpreters, to facilitate
accessibility to communication in the facilities jafisdictional entities?’

(d) Individuals who are currently detained in ay@siatric hospital or
similar institution and/or subjected to<forced tmant, or who may be so
detained or forcibly treated in the future, mustibformed about ways in which
they can effectively and promptly secure their asle including injunctive relief;

(e)” Such relief should consist of an order requgrihe facility to release
the person immediately and/or to immediately cease forced treatment, as well
as systemic measures such as.requiring mental théadilities to unlock their
doors and inform persons of their right to leaved aestablishing a public
authority to provide for access to housing, meahsubsistence and other forms
of economic and social support.in order to faciBtde-institutionalization and the
right to live independently and be included in tbemmunity. Such assistance
programs should not be centred on the provisiormehtal health services or
treatment, but free or affordable community-based/iges, including alternatives
that are free from medical diagnosis and intervami Access to medications and
assistance in withdrawing from medications shouédbade available for those
who so decidé®®

(f) "Persons with disabilities are provided withngpensation in the case of
arbitrary or unlawful deprivation of liberfy? This compensation must also
consider the damage caused by the lack of accdisgitdenial of reasonable
accommodation, lack of health care and rehabibtatiwhich have affected the
person with disability deprived of liberty.

Guideline 21. Specific measures for non-nationals, including migrants
regardless of their migration status, asylum seekers, refugees and stateless
persons
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128. Any restrictions on the liberty of non-natidsia including migrants

regardless of their migration status, asylum seekeefugees and stateless
persons, must be a measure of last resort, negessad proportionate, and
imposed only where less restrictive alternativegenhheen considered and found
inadequate to meet legitimate purpo&@s.

129. All individuals who may find themselves in therritory or subject to the
State’s jurisdiction shall be guaranteed effectared free access to the courts of
law.** This includes the right to:

(a) be informed orally and in writing of the reasofor detention, and on
the rights of persons in detention, including tight to challenge the arbitrariness
and lawfulness of detention, in a language, meamsdes; and formats that the
person detained understandsThis may require the_provision of information
through qualified interpreters and translators atcwost to the detainee and the
publicizing of information, including through posseand television monitors in
places of detention;

(b) bring proceedings, either personally or thro@grepresentative, before
a court without delay to challenge the necessitgpprtionality, arbitrariness and
lawfulness of detention and receive appropriateadies.

(c) contact, and be contacted by any interegdies that might be able
to address their needs and provide them with releviaformation or legal
assistance. This includes providing facilities teeh with such persons. This is
particularly important where migrant. detention fa@s are located in remote
locations far from population centres. In such aitons, mobile courts and video
conferencing may be used to gain accessibility tooart of law but may not
displace the right of a detained person to-appeg@erson before a judge;

130. The monitoring of all places of immigrationtéetion and public reporting

by relevant‘United Nations agenci€sregional and international human rights
mechanisms; national human rights institutions, -gomernmental organizations
and consular officiaf$* (conditional upon-request by persons in immigratio
detention) shall be permitted to ensure that thereige of the right to bring

proceedings before court to challenge the lawfudnesd arbitrariness of

detention and receive appropriate remedy is acblsaind effective.

131. Decisions regarding the detention of non-nale must also take into
account the effect of the detention on their phgkior mental health’® When
physical and mental security cannot be guaranteatktention, authorities should
provide alternatives to detention.

132. All decisions and actions in relation to noationals below the age of 18,
whether accompanied or unaccompanied, shall beegluiy the right of the child

to have his or_her best interests taken as a pyimansideration, and shall accord
with the specific protections afforded to childranthese Basic Principles and
Guidelines.

133. The national legislative frameworks and migmatpolicies shall reflect that
the detention of children because of their or thpgirent’s migration status always
constitutes a child rights violation and contraverke right of the child to have
his or her best interests taken as a primary canatibn’™

134. Unaccompanied children who are non-natiorsdlall be informed about
their legal status to ensure that they fully undkemd their situation. The provision
of public defence services and/or guardians, who atequately trained to work
with children, particularly taking into account tletreme vulnerability and need



for care, and speak a language they understandldréh who are non-nationals
should not be placed in detention centres or shelter migrants, but in non-
custodial community-based alternatives to detentwhere they can receive all
services necessary for their protection, such asqadte nutrition, access to
quality education and leisure, care, physical asgcpological medical care and
security. Special attention should be given to fgméunification}”’

135. In the case of migrants in an irregular siatthe scope of the judicial
review cannot be confined to a formal assessmenthef migrant's current
migration status. It shall include the possibility release if the detention is
determined to be unnecessary, disproportionategwiioll or arbitrary:®

136. In the case of asylum-seekers, the scopeadi€ial review should recognise
that there is a right to seek asylum under intdomat law and as it is neither an
unlawful nor a criminal act, it cannot be the bafis their detention. Asylum-
seekers and refugees are to be protected from igatiah for theirillegal entry or
stay in accordance with international refugee lawgluding through the use of
detentiont™

Guideline 22. Implementation measures

137. Legislative, administrative, judicial and othmeasures, including through
the development of common law principles, shall diopted to give effect to
these Basic Principles and Guidelines to ensure i@ rights and obligations
contained in them are always guaranteed in law prattice, also in times of
public emergency which threatens the life of theiora and the existence of
which is officially proclaimed.

138. This shall include a review of existing legisVe, administrative and other
provisions to_assess compatibility with the BasitnPiples and Guidelines. The
country visits of the Working Group on Arbitrary faétion present an
opportunity to engage in direct dialogue with thev@rnment in question and
with representatives of civil society, in orderassist with the implementation of
these Basic Principles‘and-Guidelines.

139. For the proper implementation of these guaast States are encouraged to
promote appropriate training for those working e tfield of the administration
of justice, including police and prison staff. This further includes providing
training to judges, tribunal and legal officers dmow to apply customary
international law and rules from the Internation@bnvention on Civil and
Political Rights, as well as relevant internatiosédndards. The Working Group
on Arbitrary Detention stands ready to assist ilfilfing this duty of States.

140. Legislation/shall be enacted to consider asrae the acts or omissions that
impede or restrict the right of anyone deprivedhi$ or her liberty to bring
proceedings before a court without delay to chakenthe arbitrariness and
lawfulness of detention and receive appropriatea@yn

141. Violations of the rights enshrined in thesasi® Principles and Guidelines
shall be investigated, prosecuted and punished.

142. These Basic Principles and Guidelines shall viheely disseminated,
including to justice sector actors, the communapd to national human rights
institutions, national preventative mechanismstwtay oversight authorities and
other institutions or organisations with a mandabe provide accountability,
oversight or inspections to places of deprivatidnilerty. Accessible formats for
the mentioned dissemination must also be considefé Office of the High
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Commissioner for Human Rights is respectfully rested to further its wide
dissemination.

It is an essential component of due process rigitgssary to protect the right to liberty and sgcaf the person
in all situations of deprivation of liberty andoevent arbitrary arrest, detention, including sedetention,
exile, forced disappearance or risk of torture ather cruel, inhuman or degrading treatment or ghunent.
Articles 8, 9 of the Universal Declaration of Hunfaights (UDHR); Article 9(4), International Convertion
Civil and Political Rights (ICCPR); Article 37(b, dj the Convention on the Rights of the Child (CRC);
Article 14 of the Convention on the Rights of Persaith Disabilities (CRPD); Article 16 of the Intertianal
Convention on the Protection of the Rights of All kéigt Workers and Members of Their Families (CMW);
Article 17(2)(f) of the International Convention fitre Protection of all Persons from Enforced Dissgwpnces
(ICPPED) which as the other duties in this conventioconfirmed as customary international law; des 16,
32(2) of the 1951 Convention relating to the StatuRefugees and its 21967 Protocol; Principles 4 32lof
the Body of Principles for the Protection of All Bens under Any Form of Detention or ImprisonmentdjBo
of Principles); Rules 7.1, 10.2, 13 of the UniteatiNns Rules for the Protection of Juvenile Deprigéd@heir
Liberty; Guideline 7 of the UNHCR Guidelines on thppiicable Criteria and.Standards relating to the
Detention of Asylum-Seekers and Alternatives todb&bn (UNCHR Guidelines); Article 7(1)(a) of the
African Charter on Human and People’s Rights (AfriCdrarter); Article 5(h) of the Guidelines on Conditso
of Police Custody and Pre-Trial Detention in Afr{@®14); Sections M, S of the Principles and Guitkgion
the Right to a Fair Trial and Legal Assistance inids (2003); Article XXV of the American Declaratiof
the Rights and Duties of Man (1948) (American Deatian); Article 7(6) of the American Convention on
Human Rights (American Convention); Principles V, Wilthe Principles and Best Practices on the Priotect
of Persons Deprived of Liberty in the Americas @Q®rticle 14(6, 7) of the Arab Charter on Human iRy
(Arab Charter); and, Article 5(4, 9) of the Europ&anvention on.Human Rights (ECHR).

‘Without delay’ applies both to the right to gaetmatter before a court, and to the duty of thetdo determine
whether the detention is arbitrary or unlawful.

2 Report of the Working Group on Arbitrary DetentiadGAD): A.compilation of national, regional and
international law, regulations and practice onrtgbt to challenge the lawfulness of detention befmourt
(AVJHRC/27/47).

3 Report of the WGAD (A/HRC/19/57, para. 61).

* Subcommittee on Prevention of Torture the righthallenge the lawfulness of detention before cisurt
characterized as a “fundamental safeguard agairtgtre or other cruel, inhuman or degrading
treatment or punishment”; requiring the senior-arities in the institutions responsible for
implementing habeas corpus to take the requisfessb ensure the effectiveness of that right
(CAT/OP/HND/1, para. 137).

Declaration on the Protection of All Persons fronfdfced Disappearance, A/IRES/47/133, 18 Decembez, 199
Article 13: an investigation should be conductedai® long as the fate of the victim of enforced
disappearance remains unknown; The Working Groulgrdarced or Involuntary Disappearances
has reinforced the importance of guaranteeingitie to challenge the lawfulness of detention
before court to clarify past cases of enforcedppsarances (A/HRC/4/41/Add.1, paras. 61-63):
“habeas corpus procedures that have been suspienciaatradiction to the Declaration should be
reopened and investigations should be effortlesshtinued in order to endeavour to clarify past
cases of enforced disappearances” (para. 108).

® Inter-American Court of Human Rights, Advisory Oinj Habeas Corpus in Emergency Situations, OC-8/87
(1987), para. 42;

5 See Principle 4: Non-derogability of the rightiiing proceedings before court without delay ancetzive
appropriate remedy.

"WGAD: Persons deprived of their liberty are fregilieunable to benefit from legal resources andrguies that
they are entitled to for the conduct of their defeas required by law in any judicial system and by
applicable international human rights instrumeA$1RC/10/21, paras. 45-47; AIHRC/19/57, para.
63). The right to challenge the lawfulness of détm is frequently denied in circumstances where a
detainee has never been formally charged or brcagfbte a judge, has been held incommunicado or
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in solitary confinement, or has been denied arcttfe possibility or remedy to challenge his or her
detention (Opinion nos. 33/2012, 38/2012, 19/2@P22012, 08/2011, 14/2011).

8 Human Rights Council res. 20/16 (A/HRC/RES/20/16) pHBaThe Working Group appointed one of its members
and subsequent Chair-Rapporteur, Mads Andenas, asaefor the Basic Principles and Guidelines.

° The observations on State practice are basedearesiponses provided by the 44 States to the Wipf&ioup's
questionnaire, representing all global regionsdiudrse legal traditions, and other stakeholder
submissions. The latter source not only demonstigeeeral practice accepted as law but also assists
in identifying protection gaps and in proposing dquactices to ensure effective coverage for
persons deprived of their liberty to effectivelyeesise this procedural safeguard.

19 Human Rights Committee, Concluding Observations erséiventh periodic report of Ukraine,
CCPR/C/UKR/CO/7 (HRC, 2013): 8.[...] the Committee is coned that sexual orientation and
gender identity are not explicitly included in then-exhaustive list of grounds of protection in the
anti-discrimination law, and that the law providesinsufficient remedies (only compensation for
material and moral damage) to victims of discrirtiora (arts. 2 and 26). The State party should
further improve its anti-discrimination legislatiém ensure adequate protection against discringinati
in line with the Covenant and other internationairian rights standards. The State party should
explicitly list sexual orientation and gender idgnamong the prohibited grounds for discrimination
and provide victims of discrimination with effeatiand appropriate remedies, taking due account of
the Committee’s general comment No. 31 (2004) oméiare of the general legal obligation
imposed on States parties to the Covenant. It dhadab ensure that those responsible for
discrimination bear administrative, civil and crimal responsibility in appropriate cases.

10. The Committee is [...] further concerned abrépthat according to Ministry of Health order No.
60 of 3 February 2011 “On the improvement of medieae to persons requiring a change
(correction) of sex”, transgender persons.are redud undergo compulsory confinement in a
psychiatric institution for a period up to 45 daysl mandatory corrective surgery in the manner
prescribed by the responsible Commission as aquigiée for legal recognition of their gender. [...]
While acknowledging the diversity of morality analtares internationally, the Committee recalls
that all States parties are always subject to timeiples of universality of human rights and non-
discrimination. The State party should therefoatestlearly and officially that it does not tolerainy
form of social stigmatization of homosexuality,é{sality or transexuality, or hate speech,
discrimination or violence against persons becaiisieeir sexual orientation or gender identity. The
State party should provide effective protectioh@BT persons and ensure the investigation,
prosecution and punishment of any act of violenoéivated by the victim’s sexual orientation or
gender identity. [...] The State party should als@adhorder No. 60 and other laws and regulations
with a view to ensuring that: (1) the compulsorpfimement of persons requiring a change
(correction) of sex in a psychiatric institution fgp to 45 days is replaced by a less invasive oreas
[--]

See also Concluding Observations on country repBEPR/C/KWT/CO/2 para. 30;
CCPR/C/PHL/CO/4 (HRC, 2012), para. 10; CCPR/C/BLZ/CO/1 (HRC, R@E3a. 13;
CCPR/C/CHN-HKG/CO/3 (HRC, 2013), para. 23; CCPR/C/LTU/CO/3 (HE12), para. 8;
CCPR/C/ARM/CO/2 (HRC, 2012), para. 10; CCPR/C/GTM/CO/3 (HRC, RQiRa. 11;
CCPR/C/BOL/CO/3 (HRC, 2013), para. 7; CCPR/C/JAM/CO/3 (HRC, 2Q#ik}. 8;
CCPR/C/FIN/CO/6 (HRC, 2013), para. 8; CCPR/C/DOM/CO/5 (HRC, pGi#a. 16;
CCPR/C/PER/CO/5 (HRC, 2013), para. 8; CCPR/C/URY/CO/5 (HRC, 2pa8, 12;
CCPR/C/TURICO/1(HRC, 2012), para. 10;

11 See Principle 16 (Exercise of the right to coaview in situations of armed conflict, public dange other
emergency that threatens the independence or sectia State).

12 Articles 26 and 31 of the 1951 Refugee Convention.

8 Human Rights Committee (HRC) General Comment no. & 3, 18 and 46; and, Communications: 265/1987,
Vuolanne v. Finland, para. 9.3 (military); 1069/208akhtiyari v. Australia, para. 9.5 (children);
1090/2002, Rameka v. New Zealand, paras. 7.2-7r8l@asee Concluding observations Ukraine
2013, para. 10 (LGBTI); Switzerland 2001, para(ri&n-citizens).

14 Declaration on the Rights of Persons Belonging ttiddal or Ethnic, Religious and Linguistic Minorisiadopted
by General Assembly resolution 47/135 of 18 DecemB82, Article 1.

15 HRC General Comment no. 35, para. 6;

16 See: Principle 8: Timeframe for exercise of tightito bring proceedings before the court;



WGAD Deliberation no. 9 concerning the definitiaomdascope of arbitrary deprivation of liberty undestomary
international law, para. 57 (A/HRC/22/44), citing E/@K.997/4, para. 66;

HRC General Comment no. 35, para. 13;

" WGAD Deliberation no. 9, paras. 58-59;

HRC General Comment no. 35, paras. 5 and 6;

18 WGAD Revised methods of work, para. 8 (A/HRC/16/4fnéx);

HRC General Comment no. 35, paras. 11, 12, 14-21;

19 Report of the Working Group on Arbitrary DetentiddHRC/22/44.

20 Report of the Working Group on Arbitrary Detentidd HRC/27/48), para. 83.

Also see the principle established at the Eighited Nations Congress on the PreventérCrime and the
Treatment of Offenders: “Pretrial detentionymae ordered only if there are reasonable
grounds to believe that the persons condetmve been involved<in the commission o t
alleged offences and there is a dangertheir absconding or committing further serious
offences, or a danger that the course efigae will be seriously interfered with tiiey are
let free.”

2L Deliberation No. 9 has been cited as one sour¢h®approach to identification of.customary in&imnal law by
the Special Rapporteur of the International Law Cossinin on the identification of customary
international law, Sir Michael Wood, in his firsidasecond reports on formation and evidence of
customary international law submitted to the In&gional Law Commission, see First report on
formation and evidence of customary internatioaal by Michael Wood, Special Rapporteur,
International Law Commission (A/CN.4/663), para. 58 &nnex of the Second report on
identification of customary international law by dael Wood, Special Rapporteur, International
Law Commission (A/CN.4/672), paras 41.8 and 76.6.

2 HRC General Comment no. 35, paras. 11, 22-23;

2 The Working Group has in its jurisprudence apptteglcriteria.in conformity with the conclusions ire
identification of customary international law byetBpecial Rapporteur of the International Law
Commission on the identification of customary intgronal law, Sir Michael Wood, in his first and
second reports on formation and evidence of custpmgernational law.submitted to the
International Law Commission, see First report amfition and evidence of customary international
law by Michael Wood, Special Rapporteur, Internadidraw Commission (A/CN.4/663), and
Second report on identification of customary in&ional law by Michael Wood, Special Rapporteur,
Internationalllaw Commission (A/CN.4/672). The bagiproach is two constituent elements, a
general practice which is accepted as law. Inntermational law on human rights, it is accepted th
general principles of international law have anama@nt role, and interacts with these two constitue
elements in the formation of customary law.

%4 The Working Group regards the work of the Red Casssomplementary in securing the rights of thetamtily
detained and as highly authoritative on IHL, and &pplied the ICRC customary international study
as such, see Jan-Marie Henckaerts and Louise Dad¥ealk, Customary International Humanitarian
Law, 2 volumes, Volume I. Rules, Volume Il. PracticeP@ts), Cambridge University Press, 2005,
and likewise the ICRC Customary IHL database.

25 HRC General Comment no. 35, para. 43; and, Commtigmcllo. 1090/2002, Rameka v. New Zealand, par8s. 7.
and 7.4.

26 United Nations Security Council Resolution S/RES/2(14) (15 August 2014), Threats to internatiopeace
and security caused by terrorist acts’; Also s&ESI1674 (2006) (28 April 2006), ‘Protection of
civilians in armed conflict’; and, S/IRES/2071 (20122 October 2012), ‘Mali’.

27 United Nations Charter, 1 UNTS XVI (26 June 1945hapter |: Purposes and Principles, Preamble.

28 United Nations Charter, Chapter I: Purposes amtRies, Article 1(1).

2 United Nations Charter, Ghapter I: Purposes amtiies, Article 2(5).

%0 |n para. 10, res. 20/16, the HRC states the aifeobasic principles and guidelines is to “assis} Member
States in fulfilling their obligation to avoid attary deprivation of liberty in compliance with int
human rights law.”

In para. 19 of its Deliberation no. 9, the WGADtsth “The notion of arbitrary stricto sensu incladmth the
requirement that a particular form of deprivatidriloerty is taken in accordance with the applieabl
law and procedure and that it is proportional ®dim sought, reasonable and necessary”. Further,
the WGAD in its 2011 report to the HRC (A/HRC/19/5@tst, "the absence of a remedy of habeas
corpus constitutes, per se, a human rights viagldiipdepriving the individual [...] of the humaighi
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to protection from arbitrary detention." Hencethié Principles are restricted to a discussion ef th
lawfulness of the detention, not only will the adiithe HRC's exercise be lost, but it would also
severly limit the scope of protection this rightitmboffer to persons deprived of their liberty.

S1UDHR (Article 9).

%2 The right to bring such proceedings before caméll enshrined in treaty law and customary irséiamal law
and constitutes jus cogens, as observed by the WIBAB deliberation No. 9 (2013) concerning the
definition and scope of arbitrary deprivation dfdity under customary international law
(A/HRC/22/44). The current Basic Principles and Guits meet the criteria laid out by the
International Court of Justice in Questions retatio the Obligation to Prosecute or Extradite
(Belgium v. Senegal), Judgment, I.C.J. Reports 201229 at p. 457 when confirming the status of
the prohibition of torture as peremptory norm @agiens). The prohibition‘on arbitrary detention is
grounded in a widespread international practiceanthe opinio juris of States. It appears in
numerous international instruments of universaliapfion, and it has'been introduced into the
domestic law of almost all States ; finally, arbitr detention is regularly denounced within nationa
and international fora. In the Court’s opinion, firehibition of torture is part of customary
international law and it has become a peremptorgnr{us cogens). That prohibition is.grounded in a
widespread international practice and on the oginis of States. It'appears in numerous
international instruments of universal applicat{onparticular the Universal Declaration of Human
Rights of 1948, the 1949 Geneva Conventions for thgeption of war victims ; the International
Covenant on Civil and Political Rights of 1966 ; Gehéssembly resolution 3452/30 of 9
December 1975 on the Protection of All Persons fBaimg Subjected to Torture and Other Cruel,
Inhuman or Degrading Treatment or Punishment),ieinas been introduced into the domestic law of
almost all States ; finally, acts of torture argularly denounced within national and international
fora.” (Questions relating to the Obligation to &oute or Extradite (Belgium v. Senegal), Judgment,
I.C.J. Reports 2012, p. 422 p. 457).

WGAD Background Paper, para. 15: A review of Statetice demonstrates widespread acceptance touel iy
the obligation to ensure the right to court revigvdetention.through its cadification in nationahd.

A majority of States have enshrined the protediicimeir respective Constitutions or Codes of
Criminal Procedure, and often both. Half the resiimy States demonstrated the right to court
review of detention also features in a diversitpthfer legislative acts, including human rightsact
administrative offence codes, and civil law prog@ticodes, among others. A very small number of
States demonstrated the existence of the proceshfiejuard in laws exclusively regulating the
detention of particular vulnerable groups, inclggiaws relating to child detainees, to detained
migrants, including asylum seekers, and to perdetaned involuntarily on health grounds. An
equally small number of States have specialized laniquely dealing with the right to challenge the
lawfulness of detention before court.

% Principles and Guidelines on the Right to a Faialemnd Legal Assistance in Africa, adopted byAffiscan
Commission in 2003, section M, details the companertessary in order to ensure exercise of the
procedural guarantee, including the necessity fateS to enact legislation to ensure the right.

Subcommittee on Prevention of Torture and other ICholeuman or Degrading Treatment or PunishmenfjSP
Report on the Maldives, CAT/ORP/MDV/1, paras. 96 to 98

34 Committee against Torture (CAT): a “State party nalso adopt the measures necessary to guarantegthef
any person who has been deprived of their libertyave access to an immediate remedy to challenge
the legality of their detention” (CAT/C/CUB/CO/2, pa&).

European Court of Human Rights: The right to courtew of detention in domestic legislation must ffeaive and
real, allowing for accessibility and certainty. Asslize v. Georgia (Application no. 71503/01) 8 Apri
2004; Aden Ahmed v. Malta (Application no. 55352/23 July 2013.

35 WGAD: Where due process rights are denied, a Stataot rely on the excuse of lack of administetapacity
(opinion nos. 21/2004 and 46/2006).

36 Body of Principles (Principle 4): “any form of dat®n or imprisonment and all measures affectirgtthman
rights of a person under any form of detentiomgorisonment shall be ordered by, or be subject to
the effective control of, a judicial or other autity'.

WGAD (A/HRC/13/30/Add.2) and CAT (CAT/C/MRT/CO/1) havelled on States parties to provide access to
effective judicial remedies to challenge the legadif administrative decisions on detention.



Special Rapporteur on Migrants and human rights:e@owents must ensure that procedural safeguards and
guarantees established by international humansrigit and national law are applied to any form of
detention (A/HRC/20/24, para. 72 (a)).

37 1CCPR (Article 9(4)): “anyone who is deprived of lilerty by arrest or detention shall be entitledake
proceedings before a court, in order that thattomay decide without delay on the lawfulness of his
detention and order his release if the detentioridawful”.

African Charter (Article 7(1)(a)): guarantees “tight to an appeal to competent national organsagacts
violating his fundamental rights as recognized gndranteed by conventions, laws, regulations and
customs in force”.

African Commission: “the writ of habeas corpus wasaloped as the response of commondaw to arbitrary
detention, permitting detained persons and theiresentatives to challenge such detention and to
demand that the authority either release or jusfifimprisonment” (143/95-150/96: Constitutional
Rights Project and Civil Liberties Organization — &lig, para. 23).

American Declaration (Article XXV): “every individal who has been deprived of his liberty has thietrig have the
legality of his detention ascertained without dddgya court, and the right to be tried without uadu
delay or, otherwise, to be released”.

American Convention (Article 7(6)): “Anyone who ismtived of his liberty shall be entitled to recauts a
competent court, in order that the court may dewiileout delay on the lawfulness of his arrest or
detention and order his release if the arrest tardien is unlawful.”

Principles and Best Practices on the Protectioreac$dhs Deprived of Liberty in the Americas, apprbieg the
Inter-American Commission on Human Rights (2008)r(&ple V) (Inter-American Principles): “all
persons deprived of liberty shall have the rigkéreised by themselves or by others, to present a
simple, prompt, and effective recourse before tirapetent, independent, and impartial authorities,
against acts or omissions that violate or thretdesiolate their human rights”.

Arab Charter on Human Rights (2004) (Article 14(@nyone who is deprived of his liberty by arrestietention
shall be entitled to petition a competent counrider that it may decide without delay on the
lawfulness of his arrest or detention and orderé¢imsase if the arrest or detention is unlawful”.

Article 5(4) of the European Convention (Article B(4everyone who-is deprived of his liberty byest or
detention shall be entitled to take proceedinga/bigh the lawfulness of his detention shall be
decided speedily by a court and his release ordeted detention is not lawful”.

Oxford Pro Bono Publico study: In relation to albés of detention governed by civilian (as opposedititary)
justice systems, there appears to be a very strend toward guaranteeing the right of a detainee t
challengethe lawfulness of their detention betojedicial'‘body (p. 100). There is a very strorentt
toward requiring that all members of the militastained as a disciplinary measure be guaranteed the
right to challenge their detention, although theireand scope of the right to court review diffgrs
97).

HRC General Comment 31, para. 10;

CAT General Comment 2, para. 7;

%8 This_Principle is not limited to the legal conceptthe writ of habeas corpus”.

39 see: Introduction, paragraph 4, of this report.

Inter-American Court of Human Rights, Advisory Opimidudicial Guarantees in States of Emergencyclest7.2,
25, 8 IAConvention on Human Rights), OC 9/87 (198@ap41(1). [source:
http://www1.umn.edu/humanrts/iachr/b_11_4i.htm]vAdry Opinion 8/87 from January 30, 1987
entitled Habeas Corpus under suspension of guasa(A&T S. 27.2, 25.1 Y 7.6) of the Interamerican
Convention on. Human Rights. [source: http://www1.wedn/humanrts/iachr/b_11_4h.htm]

WGAD, Deliberation No. 9: “the prohibition on antaity deprivation of liberty, and the right of anyodeprived of

his or her liberty to bring proceedings before tduiorder to challenge the lawfulness of the diében are non-

derogable, under both treaty law and customarynat®nal law” (A/HRC/22/44, para. 47) (UN Doc A/HRCA7/

(2008), paras. 67, 82(a);

WGAD 2011 Report of the Working Group on Arbitraretention, A/AHRC/16/47, 19 January 2011, para. 63e“Th
Working Group is of the view that, in their domed#gislation, States should ensure that the remedy
of habeas corpus meets the following minimum rezéents in order to comply with international
human rights law...Non-derogability: even in cgsesvided for in article 4 of the Covenant, and in
cases of armed conflict — whether between two aerfftates parties or within the same State party —
in conformity with the Geneva Conventions. Provigiornthat effect has been made by all human
rights bodies of the United Nations system (see Cission on Human Rights resolution 1993/36,
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para. 16, and many others, including resolutior413®, which refers to habeas corpus as “a personal
right not subject to derogation, including duritates of emergency”).”

Human Rights Committee, General Comment 29, StatEmefgency (article 4), U.N. Doc. CCPR/ C /21 /Rev.1
/Add.11 (2001), para. 11: The enumeration of nomgable provisions in article 4 is related to, but
not identical with, the question whether certaimian rights obligations bear the nature of
peremptory norms of international law. The procd#on of certain provisions of the Covenant as
being of a non-derogable nature, in article 4, graah 2, is to be seen partly as recognition of the
peremptory nature of some fundamental rights edsiargeaty form in the Covenant (e.g., articles 6
and 7). However, it is apparent that some othevipions of the Covenant were included in the list
of non-derogable provisions because it can nevawsrhe necessary to derogate from these rights
during a state of emergency (e.g., articles 1118)d Furthermore, the category of peremptory norms
extends beyond the list of non-derogable provisamgiven in article 4, paragraph 2. States artie
may in no circumstances invoke article 4 of the @wnt as justification for acting in violation of
humanitarian law or peremptory norms of internatidaw, for instance by taking hostages, by
imposing collective punishments, through arbitrdeprivations of liberty or by deviating from
fundamental principles of fair trial, including tpeesumption of innocence.

Human Rights Committee, General Comment No. 35 oHIRE. Document CCPR/C/21/Rev.1/Add.11, para. 14:
“In order to protect non-derogable rights, the rightake proceedings before a court to enable the
court to decide without delay on the lawfulnessl@iention, must not.be diminished by a State
party’s decision to derogate from the Covenant."tRot 9: “In order to protect non-derogable
rights, the right to take proceedings before atmuenable the court to decide without delay an th
lawfulness of detention, must not be diminishedIState party’s decision to derogate from the
Covenant.”

40 American Convention (Article 7(6): “.... In Statearties whose laws provide that anyone who belibiraself to
be threatened with deprivation of his liberty isied to recourse to a competent court in ordat ih
may decide on the lawfulness of such threat, #isedy may not be restricted or abolished.”

Principles and Guidelines on the Right to a FaialTand Legal Assistance.in Africa (Section M(5)(e))

41 Arab Charter (art. 4 (1 and 2)): The legal protetiprovided for in-article 14 of the Charter cartrderogated
from, not even in in times of public emergency;

Inter-American Convention on Forced Disappearand@eo$ons (Article X);

HRC General Comment No 29, para. 16;

Commission on Human Rights resolution 1992/35, fra.

Joint Study on global practices inrelation to eedetention in the context of countering terrorigithe Special
Rapporteur on the promotion and protection of hungirts and fundamental freedoms while
countering terrorism, Martin Scheinin; the Spe&apporteur on torture and other cruel, inhuman or
degrading treatment or punishment, Manfred Nowla;Working Group on Arbitrary Detention,
represented by its Vice-Chair Shaheen Sardar Adi;Tdre Working Group on Enforced or
Involuntary Disappearances, represented by its Gleagmy Sarkin (A/HRC/13/42), paras. 46-47;

Report.on the visit of the Subcommittee on PrevenioTorture to Honduras, UN Doc CAT/OP/HND/1 (20,10)
para. 282(a)-(b);

Report of the WGAD, A/HRC/7/4, para. 64; E/CN.4/1995/3dra. 25 (d).

Subcommittee on Prevention of Torture: recommentib@seffectiveness and absolute non-derogabifityateas
corpus be guaranteed in states of emergency” (CRIAND/1, para. 137).

Committee on Enforced Disappearances: recommentedsibption of “the necessary measures to estahbslthe
right to apply for habeas corpus may be neithegpesuded nor restricted under any circumstances,
even when a state of emergency or siege has betratk and to guarantee that any person with a
legitimate interest may initiate the procedure” (CEIESP/CO/1, para. 26).

42 Report of the Working Group on Arbitrary DetentiddHRC/7/4, 10 January 2008), para. 22.

3 The Inter-American Court of Human Rights, Habeas G®ip Emergency Situations (Arts. 27(2) and 7(&hef
American Convention on Human Rights), Advisory Opm{®C-8/87, January 30, 1987, Inter-Am.
Ct. H.R. (Ser. A) No. 8 (1987)., para. 22.

44]ACHR Advisory Opinion OC-8/87, para. 39.

45 American Convention (Article 27(1));

European Court of Human Rights, Al-Jeddah v UK (2ECHR 1092.

46 American Charter s. 27(1).
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47 See: para. 9 of this report regarding the definitf “anyone”. Also see: ICCPR, Articles 2(1), 4(13, 16 and
26; 1951 Refugee Convention, Article 3.

48 |CCPR (Article 14(1));

African Commission, Constitutional Rights Project géliia, No 153/96, 13th Activity Report (15 Novemti69)
paras 15-18.

Body of Principles (Principle 11): “1. A person dhaidt be kept in detention without being given #ieaive
opportunity to be heard promptly by a judicial éner authority. ... 3. A judicial or other authority
shall be empowered to review as appropriate thératance of detention.”

HRC Communications Nos. 1090/2002, Rameka v. New Adafzara. 7.4 (discussing ability of Parole Boarddb
in judicial fashion as a court) and 291/1988, TeweFinland, para. 7.2 (finding review by Minister
of the Interior insufficient); and general commalat. 32 Article 14: Right to equality before courts
and tribunals and to a fair trial, UN Doc CCPR/C/GQ(3207), paras 19- 24. “A “court” must be
established by law, and must either be indepenafeht executive and legislative branches or must
enjoy judicial independence in deciding legal mratta proceedings that are judicial in nature”;
Vuolanne v Finland, UN Doc CCPR/C/35/D/265/1987 (#iA1©89), paras 7.2 and 9.6 .

Principles and Guidelines on the Right to a FaialTand Legal Assistance.in Africa, adopted byAlfigcan
Commission in 2003, entrusts judicial bodies t@lbtimes, hear and act upon petitions for habeas
corpus, amparo or similar procedures, and staggsithcircumstances whatever must be invoked as a
justification for denying the right to habeas capamparo or similar procedures. These are defined
as “a legal procedure brought before a judicialyimdcompel the detaining authorities to provide
accurate and detailed information regarding thereditgouts and conditions. of detention of a person
or to produce a detainee before the judicial bddgttion S (m), Principles A(4) and A(5)).

Inter-American Court of Human Rights, Chaparro Alvaaed Lapo Ifiiguez v Ecuador, Series C No 170 (21
November 2007), paras 128-130. The authority whietides on the legality of an arrest or detention
must be a judge or court; article 7(6) of the Cartiom is therefore ensuring judicial control ovieet
deprivation of liberty”. Vélez Loor v. Ecuador, patl26 [complete citation]: “The review by a judge
or a court is a fundamental requirement to guaeaatiequate control and scrutiny of the
administrative acts which affect fundamental rights

European Court of Human Rights (Grand Chamber), D Slviizerland, App No 27154/95 (29 March 2001), para
42. The procedure'... requires a hearing of the wetabefore the judicial organ, a body independent
of the executive, with a guarantee of impartiadityl the force to implement its decisions.

49 1CCPR (Article 9(2)).

African Commission Guidelines on Conditions of Pel€ustody and Pre-Trial Detention in Africa (2014iticle
5(h)): upon arrest, persons must be informed ofitite to challenge their detention.

50 HRC General Comment no. 35, paras. 25 and 46; an;|@ing observations: Switzerland (1996), patd.; and
Benin (2004), para. 16.

1 HRC Communication No. 291/1988, Tarres v. Finlandapa.2 (seven days); Paul Kelly v Jamaica, UN Doc
CCPR/C/41/D/253/1987 (8 April 1991), para 5.6 (one mpiiRC, Akhadov v. Kyrgyzstan, UN
Doc CCPR/C/101/D/1503/2006 (25 March 2011), para(twd weeks); Concluding observations:
Suriname, UN Doc CCPR/CO/80/SUR (2004), para 14; StkadA/50/40), (1995), para. 452 (one
year).

%2 See para. 10 of this report regarding the terrpfigation of liberty”.

Body of Principles (Principle 32): “1. A detainedrgen or his counsel shall be entitled at any tioneke
proceedings according to domestic law before acjabor other authority to challenge the lawfulness
of his detention in order to obtain his releaséaiitt delay, if it is unlawful.”

53 Body of Principles (Principle 11): “1. .... A dated person shall have the right to defend himsetib dbe assisted
by counsel as prescribed by law.”

HRC General Comment no: 35, para. 46; Communicatidmgrova v Uzbekistan, UN Doc
CCPR/C/100/D/1449/2006 (19 October 2010), para. 8.6s@mal v Algeria, UN Doc
CCPR/C/86/992/2001 (30 March 2006), para 9.7. See @tmucluding Observations: Benin (2004),
para. 16; Belgium, UN Doc CCPR/C/BEL/CO/5 (2010), paraPbftugal, UN Doc
CCPR/C/PRT/CO/4 (2012); Turkey, CCPR/C/TUR/CO/1 (13 Novemb&22Para 17; Czech
Republic, CCPR/CO/72/CZE (27 August 2001), para 17;Nétderlands, CCPR/C/NLD/CO/4 (25
August 2009), para 11; Spain, UN Doc CCPR/C/ESP/CQ@BQR, para 14.

UN Basic Principles on the Role of Lawyers, unaninpaadorsed by the General Assembly in resolutifi@6 of
18 December 1990, Principle 7;
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Inter-American Court of Human Rights, Vélez Loor widor, Series C No 218 (23 November 2010), para 139.

Inter-American Principles, Principle V (4).:The dietee must have an “opportunity to be represengezbbnsel or
some other representative”.

African Commission on Human and Peoples Rights, lesdegveld and Messie Ephrem v Eritrea, No 25200
17th Activity Report (November 2003), para 55;

Principles and Guidelines on the Right to a Faialfand Legal Assistance in Africa, Principles M£3)((e), and (f).

European Court of Human Rights, Castravet v Moldovp Np 23393/05 (13 March 2007) paras 47-50; Singtev
United Kingdom (App No 23389/94) ECHR1996-I (21 Redry 1996), para 68; Soysal v Turkey
App No 50091/99 (3 May 2007) paras 77-81.

54 Body of Principles (Principle 32(2)).

%5 ICCPR, article 14.3. (b)

IACHR, article 8.2.c.

%6 UN Basic Principles on the Role of Lawyers, Prineip6.

57 UN Basic Principles on the Role of Lawyers, PrinespB and 22;

UN Principles and Guidelines on Access to Legal, pra 43(d);

UN Body of Principles (Principles 18(3) and (4)).

HRC, Austria, UN Doc CCPR/C/AUT/CO/4 (2007), para 16.

European Court of Human Rights, Castravet v Moldovp Np 23393/05 (13 March 2007), paras 51-55, 58-60;
Istratii and Others v Moldova App No 8721/05 (27rda2007) paras 91-95, 98-100; Modarca v
Moldova App No 14437/05 (10 May 2007) paras 899898; Musuc v Moldova App No 42440/06
(6 November 2007) para. 57; Rybacki v Poland, App2%79/99 (13 January 2009), paras 56-62.

Inter-American Principles, Principle V, fourth para

Principles and Guidelines on the Right to a FaialTaind Legal Assistance in Africa, Principle I(c).

%8 International Convention for the Protection of Riérsons from Enforced Disappearance (Article 1fj)(State
parties must “guarantee that ... any persons witlgiimmate interest, such as relatives of the person
deprived of liberty, their representatives or thegiunsel, shall, in all circumstances, be entitted
take proceedings before a court, in order thatthet may decide without delay on the lawfulness of
the deprivation of liberty and order the persorlease if such deprivation of liberty is not lawful

HRC General Comment no. 35, para. 46;

Principles and Guidelines on the Right to a FaialTand Legal Assistance in Africa, section M (Pigte M(5)(b)
and (e)): “anyone concerned or interested in thélvedng, safety or security of a person deprivéd o
his or her liberty has the right to a prompt arféaive judicial remedy as a means of determinieg t
whereabouts or state of health of such a persofvaitigntifying the authority ordering or carrying
out the deprivation of liberty”.

American Convention (Article 7(6)): “... The interedtearty.or another person in his behalf is entittedeek these
remedies.”

Principles and Best Practices on the Protectioreasdhs Deprived of Liberty in the Americas (Priteil, fifth
paragraph, and Principle VI, first paragraph): iS'tight may be exercised by third parties or
organizations, in accordance with the law”.

Body of Principles (Principle 32(1)).

WGAD Background paper, para. 44: The responsesabésto the Working Group’s questionnaire show spdead
practice in guaranteeing the detainee the rigititiate proceedings to challenge the lawfulness of
detention, him or herself, or to be representeddunsel of choice. A number of States have
empowered a wider group of individuals to initiateeh proceedings, including a legal guardian, a
state autharity such-as the prosecutor or statexajga health professional, the ombudsman or
national human rights institution, a non-governraéatganization, or the employer or co-workers.

%9 Body of Principles (Principle 32): “2. ...The detaigiauthority shall produce without unreasonablayléie
detained person before the reviewing authority.”

HRC General Comment no. 35, para. 42; “The detainsélte right to appear in person before the cand,the
court must have the power to order the detainde torought before it.”

Inter-American Court of Human Rights, in advisoryroph OC-8/87 (30 January 1987) on habeas corpus in
emergency situations, para. 33: the protectiom igilicial remedy designed to protect personal
freedom or physical integrity against arbitraryaieions by means of a judicial decree ordering the
appropriate authorities to bring the detained petsfore a judge so that the lawfulness of the
detention may be determined and, if appropriateréfease of the detainee be ordered.”

% paragraph 8 of General Comment 32 of the HRC.
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EctHR, Wloch v Poland (2000) ECHR 504, paras. 125-A3dnd Others v United Kingdom (2008) ECHR 113,
paras. 202-204;

51 HRC, General Comment No 32, para 13.

52 EctHR, Hutchinson Reid v. the United Kingdom, Agpbd. 50272/99,  Judgment (Third Section), 20

February 2003, para. 74; llijkov v. Bulgaria, AppNo.  33977/96, Judgment (Fourth
Section), 26  July 2001, para. 87.

UNHCR Guidelines on the Applicable Criteria and Stadsaelating to the Detention of Asylum Seekers and
Alternatives to Detention (2012) (para. 47 (v)).

WGAD: Azharul Islam et al. V. Bangladesh, Opmio No. 66/2012, U.N. Doc.

A/HRC/WGAD/2012/66 7, August 2013, paras. 52-58.

% HRC Communication nos. A v Australia, Communicatiof/5893, UN Doc CCPR/C/59/D/560/1993 (1997) para.
9.5; 1255/2004 et al., Shams et al. v. Austraéaap7.3;

European Court of Human Rights, A and Others v Urtiiedjdom (2008) ECHR 113, para. 202.

%4 Article 8, UDHR;

HRC General Comment no. 35, para. 52.

Article 9.5 ICCPR (Spanish and French versions fparations);

UN Basic Principles and Guidelines on the Right Remedy and Reparation for Victims of Gross Violatiohs
International Human Rights Law and Serious Violagiofi International Humanitarian Law, adopted
and proclaimed by General Assembly in resolutiofiéD of 16 December 2005, paras 18-23

% |CCPR, Article 9(5).

UN Basic Principles on Remedy and Reparation, para 20.

International Convention on the Protection of thgh®s of All Migrant Workers (Article 16(9)): Wherehas been
determined that migrant workers and members of taaiilies have been victims of unlawful arrest
or detention, the Convention guarantees.an enfoleeagiht to compensation. A claim for
compensation may be made where the arrest or aetéstfound unlawful under.national or
international law and States parties must ensutetlie right to compensation can be effectively
enforced before the competent domestic authority\\M@®IGC/2, para. 35).

Arab Charter (art. 14 (7)): Any victim of unlawfuirast or detention is entitled to.compensation.

European Convention (Article 5(5)): Victims of unfalvarrest or detention have an enforceable right t
compensation.

Rome Statute of the International Criminal Court (Aei85(1)).

Inter-American Court of Human Rights, Loayza TamayBeru (1998), para 129;

Principles and Guidelines on the Right to a FaialTand Legal Assistance in Africa, Principle M(J)(h

African Commission, Embga Mekongo Louis v.. Camerd@mmmunication 59/91, decided 22 March 1995 at the
17th Ordinary Session.

Permanent Courtof International Justice, Facto@tairzow (Merits), Germany v Poland 1928 P.C.1&r.(8) No.
17 (Sept. 13), p.29.

Oxford Pro Bono Publico study: There is a consistiemtd toward guaranteeing the right of personssetaetention
is found to have been unlawful to obtain monetampgensation (p. 100). There is a strong trend
toward making compensation available to an indialdaund to be unlawfully held in preventive
detention and a strong trend toward requiring thatetary compensation be available to persons
whose administrative detention for counter-terrarisational security, or intelligence-gathering
purposes. is found to have been unlawful as weth @8l members of the military whose detention
under the military justice system is found to hbeen unlawful (p. 97-98). A weaker, but
nonetheless significant, trend has been identifigtie practice of States towards persons detdored
migration-related reasons and persons detainetidotal health reasons ensuring they be awarded
compensation where their detention is found unlaggfu99).

% Inter-American Court of Human Rights, Juan Humb&dachez v Honduras, Series C No. 99 (7 June 2088), p
121;Bamaca Velasquez v Guatemala, Series C No. 70 (25 November 2000), para 191;

ICJ, The right to a remedy and to reparation fosgitauman rights violations — Practitioners Guide(2006),
Chapter 3, available at: http://www.icj.org/the-righ-a- remedy-and-to-reparation-for-gross-human-
rights-violations/.

57 See Principle 8, above, «any form of detentioh edihstitute the effective control over the detentihereby
making the detainee subject to the State’s jurigmiie. See in general the UN Committee against
Torture, General comment No. 3 (2012), Implemeotatif article 14 by States parties.
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% Human Rights Committee communication no. 473/199frd8a v. Panama, paras. 2.4, 8.2 (habeas corpbsifor
from pretrial detention).

% HRC General Comment no. 35, para. 41 ; and, commtioits: A v Australia, UN Doc CCPR/C/59/D/560/1993
(30 April 1997), at para 9.5; Shams et al. v AldgtrdJN Doc CCPR/C/90/D/1255/2004 (20 July
2007), para 7.3.

WGAD Background paper, para. 34: The great majarfiyesponding States to the Working Group’s quesidire
report the existence of specific legal provisiongpewering the reviewing body to order the
immediate release of the detainee upon a successfliénge to the lawfulness of detention.

01CCPR (Article 2(3)(c));

American Convention, article 25(2)(c);

Principles and Guidelines on the Right to a FaialTand Legal Assistance in Africa, Principles C(rad M(2)(h).

European Court of Human Rights, Assanidze v GeoAgp,no 71503/01 (8 Apr 2004), paras 173 and 185-187

"L Report of the Working Group on Arbitrary DetentiddHRC/16/47: 46. Pursuant.to article 72 of additiona
Protocol I, the provisions of Section Il (Treatmen Persons in the Power of a Party to the Conflict
are additional to the rules concerning humanitapiartection of civilians in the power of a Party to
the conflict, as well as to other applicable rémternational law. relating to the protection of
fundamental human rights during international armeaflict. In this regard, the ICRC refers to three
instruments binding the States which are Parti¢seém: (a) the International Covenant on Civil and
Political Rights (1966); (b) the European Convenfmmthe Protection of Human Rights and
Fundamental Freedoms (1950); (c) the American Cdioeon Human Rights (1969).

48. Paragraph 4 of article 75 of Protocol | rejnmes most of the fair trial guarantees providedrfo
international human rights instruments (Internatic®ovenant on Civil and Political Rights art. 14;
European Convention on Human Rights, arts. 5-6; AcaarConvention on Human Rights, art. 8).
Indeed, as is noted in the ICRC commentaries, in ebtttese treaties there is a clause permitting
derogations from the articles in question in tifievar (ICRC Commentary.on Protocol |, para.
3092). However, article 75 is not subject to angsiloility of derogation or suspension and
consequently it is these provisions which will ptaglecisive.role in the case of armed conflict.
Besides, the provisions in all these instrumentsrane or less equivalent (lbid ).

49. Similarly, it is emphasised in the preamblédditional Protocol Il that “international
instruments relating to human rights offer a basatection to the human person.” In this regard, th
ICRC notes that this provision establishes the lirtkvben Protocol Il and the international
instruments.on human rights. (ICRC Commentary on Boblp para. 4427).

International Committeeof the Red Cross (ICRC), Cuatgrinternational Humanitarian Law, Volume [: Rules,
Rule 99 ‘Arbitrary deprivation of liberty is prohted’, pp. 349-352,

[https://www.icrc.org/eng/assets/files/other/cusamyrinternational-humanitarian-law-i-icrc-eng.pdf:

(iii) Obligation to-provide a person deprived didirty with-an opportunity to challenge the lawfida®f detention.
The International Covenant on Civil and Political Rggand European and American Conventions on
Human Rights provide for the right to have the ldndss of detention reviewed by a court and the
release ordered in case it is not lawful (so-calleit of habeas corpus). This right is also prodidier
in the American Declaration on the Rights and Dutiellan and the Body of Principles for the
Protection of All Persons under Any Form of Detentor Imprisonment, adopted by the UN General
Assembly without a vote. This rule is part of trestic law of most, if not all, States in the
world.319 It was included in the Comprehensive Agreet on Respect for Human Rights and
International Humanitarian Law in the Philippines.

In its General Comment on Atrticle 4 of the Intd¢imaal Covenant on Civil and Political Rights
(states of emergency), the UN Human Rights Commtized that “in order to protect non-
derogable rights, the right to take proceedingsieeh court to enable the court to decide without
delay on the lawfulness of detention, must notib@rdshed by a State party’s decision to derogate
from the Covenant”. In its advisory opinions in tHabeas Corpus case and the Judicial Guarantees
case in 1987, the Inter-American Court of Human Riglaincluded that the writ of habeas corpus is
among those judicial remedies that are “essenfalthe protection of various rights whose
derogation is prohibited under the American Conwentin Human Rights and which is non-
derogable in itself as a result.322

The African Commission on Human and Peoples’ Rightsheld that proceedings to decide on the
lawfulness of detention must be brought beforewatdbat is independent of the executive authority
that ordered the detention, in particular in emecgetype situations where administrative detention
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is practiced.323 The European Court of Human Rigasssimilarly stressed the requirement that the
review of the legality of detention be undertakgratbody which is independent of the executive.324
There is, in addition, extensive practice toeffect that persons deprived of their liberty mheste
access to a lawyer.325 The Body of PrinciplesHterRrotection of All Persons under Any Form of
Detention or Imprisonment, adopted by the UN Gengsaembly without a vote, also specifies that
“a detained person shall be entitled to have testasce of a legal counsel”.326 In particular, the
opportunity to challenge the lawfulness of one'eed#on requires the assistance of a lawyer, irord
to be effective.

It should be noted, however, that all personsideg of their liberty for reasons related to a non
international armed conflict must be given the opyuty to challenge the legality of the detention
unless the government of the State affected bydimeinternational armed conflict claimed for itself
belligerent rights, in which case captured enengyribatants” should benefit from the same
treatment as granted to prisoners of war in intésnal armed conflicts and detained civilians sldoul
benefit from the same treatment as granted toaivipersons protected by the Fourth Geneva
Convention in international armed conflicts.

2 WGAD: International human rights law, and thentigrelated to liberty and security of the persoparticular,
apply everywhere and at all times, both in peackiamrmed conflict, at home and abroad. There is
agreement that the norms of international humamsigstruments and customary international law
protecting individuals against arbitrary detentstvall be complied with by Governments in situations
of armed conflict (A/HRC/16/47, para. 51).

ICRC commentaries to Protocol Il, para. 4429, refgrtoUnited Nations General/Assembly resolution®267
(XXV), and resolution 2675 (XXV) as cited in A/AHRC/G, para. 45.

Legal Consequences of the Construction of a WahénOccupied Palestinian Territory (Advisory Opimi¢2004]

ICJ Rep, 8106; Armed Activities on the Territory bétCongo (Democratic Republic of the Congo v
Uganda) [2005] ICJ Rep, §216); Legality of the Thi@atse of Nuclear Weapons, 825; In its
advisory opinion of 8 July 1996 on the Legalitytieé Threat or Use of Nuclear Weapons, the
International Court of Justice affirmed the apgditity of the International Covenant on Civil and
Political Rights during armed conflicts, save throtige effect of provisions for derogation of any
kind to be found in article 4 of the Covenant.

HRC General Comment No. 31 (2004) on the nature of¢neral legal obligation imposed on States pattigise
Covenant (CCPR/C/21/Rev.1/Add.13, para. 11); AIHRC/1Gidiigs. 39 and 40.

Mohammed v Ministry of Defence (2014) ECWH 1369 (Q%5,288-290.

Judgment of the ECtHRGrand Chamber in Hassan v. titedJKingdom: [GC], no. 29750/09, 16 September 2014
“[1In relation to detention taking-place during emternational armed conflict, Article 5 88 2 and 4
must also be interpreted in‘a manner which takiesadocount the context and the applicable rules of
international-humanitarian law. ., if the Contragttate is to comply with its obligations under
Article 5 §'4 in this context, the “competent bodyiould provide sufficient guarantees of
impartiality and fair procedure to protect agamdtitrariness.”

7 Jointstudy on global practices in relation torsedetention in the context of countering ternorisy a group of
Special Procedures mandate holders (A/HRC/13/42, paedb)).

" pPlease refer to'endnote 71.

S Fourth Geneva Convention relative to the Proteatio@ivilian Persons in Time of War, Part Ill, Sectill: The
detention of alien civilians in the territory oparty to the conflict may be ordered “only if the
security of the Detaining Power makes [internmerlacing in assigned residence of a civilian]
absolutely necessary”, or if the civilian voluntademands this and his or her situation “rendeis t
steps necessary” (article 42).

In this case, Article 43 governs the proceduredeiew, entitling a civilian who has been intetror
placed in assigned residence “to have such aaticonsidered as soon as possible by an appropriate
court or administrative board designated by theaDétg Power for that purpose”. If the internment
or assigned residence is maintained, “...the couatoninistrative board shall periodically, and at
least twice yearly, give consideration to his or ¢tese, with a view to the favourable amendment of
the initial decision, if circumstances permit”. $hieflects the rationale behind Rule 128(B) of the
ICRC'’s catalogue of rules of customary IHL, which pgd®s that: “Civilian internees must be
released as soon as the reasons which necessitiietnent no longer exist, but at the latest amso
as possible after the close of active hostilities”.
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® Fourth Geneva Convention relative to the Proteatio@ivilian Persons in Time of War, Part Ill, Sectill: The
detention of alien civilians in the territory oparty to the conflict may be ordered “only if the
security of the Detaining Power makes [internmertlacing in assigned residence of a civilian]
absolutely necessary”, or if the civilian voluntademands this and his or her situation “rendeis t
steps necessary” (article 42).

In this case, Article 43 governs the proceduredeiew, entitling a civilian who has been intetror
placed in assigned residence “to have such aaticonsidered as soon as possible by an appropriate
court or administrative board designated by thealDetg Power for that purpose”. If the internment
or assigned residence is maintained, “...the couatoninistrative board shall periodically, and at
least twice yearly, give consideration to his or ¢tese, with a view to the favourable amendment of
the initial decision, if circumstances permit”. $hieflects the rationale behind Rule 128(B) of the
ICRC's catalogue of rules of customary IHL, which pd®s that: “Civilian internees must be
released as soon as the reasons which necessitiietnent no longer exist, but at the latest amso
as possible after the close of active hostilities”.

" Fourth Geneva Convention relative to the ProteatioBivilian Persons in Time of War, Part lll, Sectilll: The
Occupying Power may, at the most, subject civilimnimternment or assigned residence within the
frontiers of the occupied country “if the OccupyiRgwer.considers it necessary, forimperative
reasons of security, to take safety measures coinggprotected persons” (article 78). “Decisions
regarding such assigned residence or internmefittghenade according to a regular procedure to be
prescribed by the Occupying Power in accordande thi provisions of the present Convention. This
procedure shall include the right of appeal forptheties concerned: Appeals shall be decided with
the least possible delay...” If a decision to interrplace in assigned residence is upheld, this
“...shall be subject to periodical review, if possilelvery six months; by a competent body set up by
the said Power”.

Inter-American Commission, Coard et al v United $t@€@ase 10.951 (1999)): “This delay, which is nuitaitable
to a situation of active hostilities or explaineddiherinformation on the record, was incompatible
with the terms of the American Declaration of thgtiRé and.Duties of Man as understood with
reference to Article 78 of the Fourth Geneva Conweeiit(para. 57).

"8 WGAD: The treaty provisions relating to armed dishthat are applicable in such conflicts are mial, and
international human rights law provides importasidicional protections.

" Third Geneva Convention relative to the Treatmérisoners of War, Articles: 4, 21, 109, 118.

Additional Protocol I, Article 75(3); and Rule 128(&f the ICRC'’s catalogue of rules of customary IHL.

80 Rule 128(C) of the ICRC’s catalogue of rules of custyritdL: “Persons deprived of their liberty in reian to a
non-international armed conflict must be releasedan as the reasons for the deprivation of their
liberty cease to exist”.

HRC Concluding Observations: Israel, UN.Doc CCPR/C/79/88/d1998) paras. 11, 12.

Report of the‘Special Rapporteur on counter-terrgridission to Israel, UN Doc A/HRC/6/17/Add.4 (200@ra.

10.

81 WGAD: The treaty provisions relating to armed dimhthat are applicable in such conflicts are mial, and
international human rights law provides importashditional protections.

82 «Child” shall mean any person under 18 years of agkne with the Convention on the Rights of thel@h

8 Convention on the Rights of the Child (Article 37)(lho child shall be deprived of his or her libetmlawfully
or arbitrarily. The arrest, detention or imprisommef a child shall be in conformity with the lawad
shall be used only as a measure of last resortaaritie shortest appropriate period of time”. Adic
37 (d) guarantees to every child deprived of hiarliberty “the right to prompt access to legadia
other appropriate assistance, as well as the tagttiallenge the legality of the deprivation of bis
her liberty before a court or other competent, patelent and impartial authority, and to a prompt
decision on any such action”.

United Nations Rules for the Protection of Juvenideprived of their Liberty (Rule 13): “juveniles déped of their
liberty shall not for any reason related to th&atiss be denied the civil, economic, political,iabor
cultural rights to which they are entitled undetioraal or international law, and which are complatib
with the deprivation of liberty.”

Rule 7.1 of the United Nations Standard Minimum Réibegthe Administration of Juvenile Justice (BeijiRgles)
calls for the guarantee of basic procedural safelguat all stages of the proceedings, including the
right to appeal to a higher authority.
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84 WGAD: all persons deprived of their liberty on hlayrounds must have judicial means of challengieir
detention (E/CN.4/2004/3, para. 87). WGAD delibenatNo. 7 on issues related to psychiatric
detention: preventing mentally disabled personsfteaving may, in principle, amount to deprivation
of liberty (E/CN.4/2005/6, para. 51). When assessihgther the measures taken are in compliance
with international standards, the vulnerable positif persons affected by (alleged) illness haseto
duly taken into consideration (E/CN.4/2005/6, p&i@. The Working Group applies the following
criteria: ICCPR (Article 9(4)) shall be applied toyane confined by a court order, administrative
decision or otherwise in a psychiatric hospitasionilar institution on account of his mental diserd
In addition, the necessity whether to hold thequatfurther in a psychiatric institution shall be
reviewed regularly at reasonable intervals by atomua competent independent and impartial organ,
and the patient released if the grounds for hisrd&in do not exist any longer. In the review
proceedings, his vulnerable position and the needgpropriate representation must be taken into
consideration (E/CN.4/2005/6, para. 58 (€)).

HRC, General Comment no. 35, para. 19; Concludingreatens Bulgaria 2011,para. 10, Germany 2012,.dafa

8 Committee on the Rights of Persons with DisabilitRP D/C/SLV/CO/1, paras. 31 and 32; CRPD/C/PER/CO/1,
paras. 28 and 29.

The Convention on the Rights of Persons with Digidslinterchangeably uses "disability” both asiaoeffect
resulting from an interaction (Preamble, (e); algo 1).and as impairment (see differentiation in
preamble (e), biological). See A/IHRC/28/37, para&0360.

HRC, General Comment no. 35, para. 19.

8 Convention on the Rights of Persons with Disabdif@rticle 14): States Parties‘must “ensure thasioms with
disabilities ... are not deprived of their libertylawfully or arbitrarily, and that any deprivatiof o
liberty is in conformity with the law ... If persongth disabilities are deprived of their liberty
through any process, they are, on an equal bagisottiers, entitled to guarantees in accordande wit
international human rights law”. Involuntary conttai or institutionalization on the grounds of
disability, or perceived disability, particularlywnahe basis of psychosocial or intellectual disgbdr
perceived psychosocial or intellectual disabilisynot in compliance with the Convention, and the
Committee has called upon States to amend lawsoaadiopt measures. to prohibit involuntary
committal or internment, and to design and implenekninstitutionalization strategies
(CRPD/C/ARG/CQOI1/ para. 23; CRPD/C/CHN/CO/1 paras. 25 and 26)

87 WGAD deliberation no. 5 (1999) concerning theaiion of immigrants and asylum seekers: In the ofse
absence, violation, circumvention or non-implemgateof the following procedural guarantees, the
WGAD may conclude that the custody is arbitranyification of the custodial measure in writing, in
a language understood by the asylum seeker or irantigstating the grounds for the measure, and
setting out the conditions under which the asyleeksr or immigrant must be able to apply for a
remedy to a judicial authority, which shall decgtemptly on the lawfulness of the measure and,
where appropriate, order the release of the parsnocerned (E/CN.4/2000/4, principle 8).

8 The detention of migrants should not only be pibed by law, but this detention should be necesaad
proportional to the objectives to be achieved ashieen noted in OHCHR'’s study on the human
rights of migrant children (A/HRC/20/24, para 9.x8lIsee Inter-American Court of Human Rights,
case of Velez Loor v Panama, para 163-172 wherEdlet notes that preventive custody may be
suitable to ensure the ‘appearance at immigratiooeedings or to guarantee the application of a
deportation order.

8 Article 16 of the International Convention on thetection of the Rights of All Migrant Workers seist the right
to liberty and security of person for migrant warkand members of their families and the right not
to be subjected individually or collectively to @rbry arrest or detention (paras. 1 and 4). Migran
workers and members of their families who are degriof their liberty by arrest or detention are
entitled to take proceedings before a court, ireotdat that court may decide without delay on the
lawfulness of their detention and order their re¢efi the detention is not lawful (para. 8).

OHCHR Recommended Principles and Guidelines on Humgimi&at International Borders (Guideline 8.4) :
Establishing and strengthening procedural safeguamcetention including judicial authorisation
and oversight, possibility to appeal and legal,ltadensure the legality, proportionality and neigs
of any deprivation of liberty and to periodicallview the necessity and proportionality of contohue
detention.
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UNHCR Guidelines on the Applicable Criteria and Staddaelating to the Detention of Asylum Seekers and
Alternatives to Detention (Guideline 7): respecttfte detainee’s right, either personally or thitvag
representative, to challenge the lawfulness ofrdiete before a court of law at any time.

HRC: the enjoyment of Covenant rights is not limiteatitizens of States Parties but must also beablailto all
individuals, regardless of nationality or statetess, such as asylum seekers, refugees, migrant
workers and other persons who may find themselvéisa territory or subject to the jurisdiction of
the State Party. General comments No. 35 (2014rticle 9 : the right to liberty and security of
persons, paras. 3, 7; No. 15 (1986) on the positiaiiens under the Covenant, and No. 31 (2004) on
the nature of the general legal obligation imposedtates parties to the Covenant
(HRI/GEN/1/Rev.9 (Vol. I) p. 189, para. 2; and p. 2g&ra. 10).

% committee on Migrant Workers, General Gomment n@04.3) on the rights of migrant workers in angukar
situation and members of their families: The mignaarker must have access to legal representation
and advice, if necessary free of charge, to chgdéiehe lawfulness of detention, and have timely
access to effective legal remedies (para. 33);

OHCHR Recommended Principles and Guidelines on Humgimi&at International Borders (Guideline 8.14):
providing migrants in detention with unconditioralcess to.competent, free and independent legal
aid, as well as any necessary interpretation sesyior the purpose of exercising their right tbdes
corpus, to judicial review of the lawfulness ofithdetention.

%1 Guideline 7 of the UNHCR Guidelines on the ApplieaBiiteria-and Standards relating to the Detentfon o
Asylum- Seekers and  Alternatives to Detention, 2fedilable at:
http://www.refworld.org/docid/503489533b8.html]

Special Rapporteur on the human rights of migralidRC/20/24, para. ?): Migrants in detention shalbbsisted,
free of charge, by legal counsel and by an intéepduring administrative proceedings.

International Convention on the Protection of thgH&s of All Migrant Workers (Article 16): In atteimd) such
proceedings, they are entitled to have cost-frestasice to an interpreterif they cannot undedstan
or speak the language used (para. 8).

92 Convention relating to the Status of Refugees (2&sind 32 (2)): basic:-minimum standards for thattnent of
refugees, including free access to the courtsvela the territory of States parties and the ahibtt
submit evidence to clear himself, and to appeahtbbe represented for the purpose before
competent authority or a person or persons spefttifidesignated by the competent authority.

9 WGAD: Detention must be.ordered or approved hydaé or a body affording equivalent guarantees of
competence; independence and impartiality (E/CNSBMB3B, para. 69).

94WGAD: The procedural guarantee of article 9(4), FEG requires that'migrant detainees enjoy the tight
challenge the legality of their detention beforeoart. There should be automatic, regular and
judicial, not only administrative, review of detent.in each individual case. Review should extend to
the lawfulness of detention and not merely toéspnableness or other lower standards of review. A
maximum period of detention must be establishelhly and upon expiry of that period, the detainee
must be automatically released (A/HRC/13/30, parg. 61

HRC: “every.decision to keep a person in detenti@mukhbe open to review periodically so that theugs
justifying the detention can be assessed” (CCPR/C/581993, para. 9.4).

Special Rapporteur on the human rights of migrantsis 2012 annual report on the detention of nmitgan an
irregular situation (A/HRC/20/24), recalled the sta¢get of the WGAD that there should be
automatic, regular and judicial, not only admirasitre, review of detention in each individual case,
and that review should extend to the lawfulnessedéntion and not merely to its reasonableness or
other lower standards of review (para. 23).

Committee on Migrant Workers, General Comment n@02A.8) on the rights of migrant workers in an irdegu
situation and members of their families: Furthetiees of the continued necessity and lawfulness of
the detention‘should be carried out at regularvate by a judge or other officer authorized by kaw
exercise judicial power (para. 32).

% Committee on Migrant Workers: States parties mastiee that migrant workers and members of theiiliesrare
not expelled while their claim is being conside(€MW/C/GC/2, para. 35).

% Article 31(1) of the 1951 Refugee Convention: ‘Then€acting States shall not impose penalties, onwattoof their illegal entry
or presence, on refugees who, coming directly feoterritory where their life or freedom was threste in the sense
of article 1, enter or are present in their teryitwithout authorization, provided they presenttiselves without
delay to the authorities and show good cause fir tlifegal entry or presence.’
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IACHR: “147. [...] deprivation of liberty as a penalty a punitive sanction in the area of immigratiomtrol is outside the scope of
the question and, in accordance with the jurispnadef this Court, must be regarded arbitrary &g tontrary to
the Convention and American Declaration; footnoté: 2. Case of Vélez Loor v. Panama, supra, para. 169
Special Rapporteur of the United Nations on the HuRights of Migrants, Ms. Gabriela Rodriguez Pizarro:
“[d]etention of migrants on the ground of theirigular status should under no circumstance bemfipe nature”.
Commission on Human Rights resolution 2002/62, UN.[E3€N.4/2003/85, 30 December 2002, para. 73.

Working Group on Arbitrary Detention: “criminalizinillegal entry into a country exceeds the legitenaterest of States to control
and regulate illegal immigration and leads to umseary detention.” UN Doc. A/HRC/7/4, 10 January 2@@8a.
53.

Report of the Special Rapporteur on the human rightsigrants, Jorge Bustamante, UN.Doc. A/HRC/11/7, i4y2009, para. 65.

Inter American Court on Human Rights. Rights and gui@es of children in the context of migration andit need of international
protection. Advisory Opinion OC-21/14 of August P®14. Series A No.21]

97 Inter American Court on Human Rights, Advisory OpmiOC-21/14 of August 19, 2014. Series A No.21:71Based on the
preceding considerations, the Court finds thaligimt of international human rights law, deprivatiof liberty is
inappropriate when children are unaccompanied pars¢ed from their family, because in this situatihe State is
obliged to give priority to facilitating the meassrof special protection based on the principlénefest interest of
the child, assuming its position as guarantor withgreatest care and responsibility. See Artifgd Rof the
Convention on the Rights of the Child: “[a] child teonarily. or permanently deprived of his or her famil
environment, or in whose own best interests cahaatllowed to remain in.that environment; shalebstled to
special protection and assistance provided by the 3 Cf. Case of Furlan and family members v. Atgen supra,
para. 126. [see also para. 160]

Committee on the Rights of the Child. General Comrh&nt6: Treatment of Unaccompanied and Separated @hilOutside their
Country of Origin, supra, para. 61: “In applicatioinarticle 37 of the Convention and the principlala best
interests of the child, unaccompanied or sepam@iédren should not, as a general rule, be detaiDetention
cannot be justified solely on the basis of thecchéing unaccompanied or separated, or on theiraoiy or
residence status, or lack thereof. [...] In conseqgagall efforts, including acceleration of relevanbcesses, should
be made to allow for-therimmediate release of uni@panied or separated children from detention ke t
placement in other forms of appropriate accommodati

Report of the Special Rapporteur, Ms. Gabriela RoéddRizarro, Specific Groups and Individuals: Migréforkers, pursuant to
Commission on Human Rights resolution 2002/62, UN.[E#€N.4/2003/85, 30 December 2002, para. 75(a).

% Committee on the Rights of the Child, Report of th&2Day of General Discussion on the ‘Rights of hlldren
in the context of international migration’, Recommation on ‘Right to liberty and alternatives to
detention’; paras. 32 and 78: “Children should retbminalized or subject to punitive measures
because of their.or their parents’ migration staflie detention of a child because of their orrthei
parent’s migration status constitutes a child sgholation and always contravenes the principle of
the best interests of the child. In this light,t8sashould expeditiously and completely cease the
detention of children on the basis of their immigna status.”

Report of the Special Rapporteur on Torture, AIHR@8&8para. 80: “Within the context of administrative
immigration enforcement, it is now clear that tlegdvation of liberty of children based on their or
their parents’ migration status is never in thet b@srests of the child, exceeds the requiremént o
necessity, becomes grossly disproportionate andomastitute cruel, inhuman or degrading
treatment of migrant.children....The deprivationibglty of children based exclusively on
immigration-related reasons exceeds the requirenfamcessity because the measure is not
absolutely essential to ensure the appearanceldfariat immigration proceedings or to implement
a deportation/order. Deprivation of liberty in teisntext can never be construed as a measure that
complies with the child’s best interests. Immigmatiletention practices across the globe, whether de
jure or de facto, put children at risk of cruehiman or degrading treatment or punishment.

...Therefore, States should, expeditiously and cotalylecease the detention of children, with or
without their parents, on the basis of their imratgm status...”

Inter-American Court of Human Rights, Advisory Opmigl (OC-21) (19 August 2014) concerning the Rigimi3
Guarantees of Children in the Context of Migratiod &or in Need International Protection, para.

160: “States may not resort to the deprivationtrty of children who are with their parents, or
those who are unaccompanied or separated”.

42



% WGAD: all circumstances deprivation of libertycinding detention as a counter-terrorism measutet nemain
consistent with the norms of international law (E/@I2004/3, para. 84). The right of anyone
deprived of his or her liberty to bring proceeditggore a court in order to challenge the legality
the detention is a personal right, which must firciscumstances be guaranteed by the jurisdiabion
the ordinary courts” (ibid., para. 85). The WorkiBgoup has adopted a list of principles based on
articles 9 and 10 of the Universal Declaration ahtn Rights and on articles 9 and 14 of the
International Covenant on Civil and Political RigthgHRC/10/21, para. 53). These principles
guarantee that persons detained under chargesarigseactivities shall enjoy the effective riglot
habeas corpus following their detention. “Any persieprived of his or her liberty must enjoy
continued and effective access to habeas corpesgigs, and any limitations to this right should
be viewed with utmost concern” (report on the giaraof detainees at Guantanamo Bay,
E/CN.4/2006/120).

WGAD Background paper, para. 19: A stakeholder ssbimn comprising of a comparative study of relevant
domestic law governing detention across 21 jurtgatis as well as‘the jurisprudence of the European
Court of Human Rights, has identified a very straegd toward requiring that persons
administratively detained for counter-terrorismtioal security, or intelligence-gathering purposes
be entitled to appeal their detention to, or hénedrtdetention reviewed by, a judicial body
(Submission from Oxford Pro Bono Publico, Universif Oxford, “Remedies and procedures on the
right of anyone deprived of his or her liberty byest or detention to bring proceedings before a
court: a comparative and analytical review of Statectice” (April 2014),.p. 96)

Joint study on global practices in relation to sedetention in the context of countering terroriSNo jurisdiction
should allow for individuals to be deprived of thi#berty in secret for potentially indefinite peds,
outside the reach of the law, without the posdibdf resorting to legal procedures, including rebe
corpus (A/HRC/13/42) cited in AIHRC/16/47, para. 5&fféctive habeas corpus reviews by
independent judicial bodies” are central to engurasspect for the right to personal liberty (p@@2
(b)). “Domestic legislative frameworks should nbiow.for any exceptions from habeas corpus,
operating independently from the detaining authaitd from the place and form of deprivation of
liberty ... The law should foresee penalties foradéis who refuse to disclose relevant information
during habeas corpus proceedings” (ibid.).

100 HRC General Comment no. 35, para. 40; and, CommiomsaNos. 962/2001, Mulezi v. Democratic Republic of
the Congo, para. 5.2 (military detention); 1051/208t2ani v. Canada, para. 10.2 (counter-terrorism);
1061/2002, Fijalkowska v. Poland, para 8.4 (invtdm committal to psychiatric institution);
560/1993;’A. v. Australia, para. 9.5 (immigraticetehtion); 291/1988, Torres v. Finland, para. 7.4
(extradition); 414/1990, Mika Miha v. Equatorial iBea, para. 6.5 (presidential fiat) and 265/1987,
Vuolanne v. Finland, para. 9.5 (solitary confinetherConcluding observations: India (1997), para.
438; Israel (1998), para. 317 (security detentibmited Kingdom (2008), para. 17 (counter-
terrorism); Rwanda (2009), para. 16 (recommendbuition of detention for vagrancy); Cameroon
(1994), para. 204; Republic of Moldova (2002), padg.and Lithuania (2004), para. 13. No category
of detainees may be denied taking such proceed@gsmunications Nos. R.1/4, Torres Ramirez v.
Uruguay, para. 18 (military); and 1449/2006, Umavolzbekistan, para. 8.6.

191 The requirement that detention not be left tosthle discretion of the State agents responsiblegoying it out is
so fundamental that it cannot be overlooked in@mtext, and the procedural guarantee is not
susceptible to abrogation.

102\WGAD: “The remedy of habeas corpus... must not lspended or rendered impracticable in states of
emergency” (A/HRCI7/4, para. 64; E/CN.4/1995/31, p2Ba(d)). WGAD adopted the legal analysis
in the HRC’s general comment No. 29 (2001) on swaftesnergency (article 4), paras. 11 and 16. In
addition to those rights enumerated in Article 4(2CPR, certain other rights are non-derogable
even during a state of emergency, including thiettiig take proceedings before a court to enable the
court to decide without delay on the lawfulnessletention. These non-derogable guarantees are
customary international law binding on States #ratnot parties to the Covenant, and are also
peremptory norms of international law.

Subcommittee on Prevention of Torture: “the effeatiess and absolute non-derogability of habeasisdre
guaranteed in states of emergency” (CAT/OP/HND/ta ph37).

Committee on Enforced Disappearances: recommenaslthgion of “the necessary measures to estallatthe
right to apply for habeas corpus may be neithegpesuded nor restricted under any circumstances,
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even when a state of emergency or siege has betretk and to guarantee that any person with a
legitimate interest may initiate the procedure” (CEIESP/CO/1, para. 26).

Joint report on the situation of detainees at Garsarno Bay:“procedural safeguards may never be mdgjecs to
measures that would circumvent the protection ofderogable rights”, it determined that the main
elements of article 9 of the Covenant, such as sat@gus, must be fully respected even during
states of emergency (E/CN.4/2006/120, para. 14).

193 Human Rights Committee General Comment 2, para. 16.

104 Subcommittee on Prevention of Torture: “judicigteirvention during the period of confinement, bygas other
than those who determined the criminal chargess aad in hand with due process” (CAT/OP/2,
para. 14).

Inter-American Commission: a judicial authority ofgaasi-judicial” board that decides petitions ...shbe
impartial and different from the authority orderiagd implementing the detention. [cite]

105|CCPR (Article 9(4));

African Principles, Principle M(4).

European Convention on Human Rights (Article 5(4)).

American Convention (Article 7(6));

Inter-American Court has held nine days to be incatibfe with the term“promptly” in article 7(6) ¢fie American
Convention: Chaparro Alvarez and Lapo Ifiiguez v EonaBeries C No 170 (21 November 2007),
para 135; see also Tibi v Ecuador, Series C No(ZBeptember 2004), para 134 (21 days after
filing of the application was “clearly an excesstirae”).

Body of Principles (Principle 32): “2. The proceeaghn.. shall be simple and expeditious:and at nofoostetained
persons without adequate means.”

HRC General Comment no. 35, para. 47; and, commuaicats. 291/1988, Torres v. Finland, para. 7.3e“Th
adjudication of the case should take place as étkpesly as possible.”; 1051/2002, Ahani v. Canada,
para. 10.3;

198 HRC General Comment no. 35, para. 47;

197 HRC General Comment no. 35, para. 42;

198 HRC General Comment no. 35, para. 41; Communicatisn1824/2004, Shafig v. Australia, para. 7.4;
1460/2006, Yklymova v. Turkmenistan, para. 7.4;1/2608, Aboussedra v. Libyan Arab
Jamahiriya, para..7.6.

109 HRC General Comment na: 35, para. 41; communicatio8%56/1999, Chambala v. Zambia, para. 7.2 (coatinu
detention after release order amounted to arbitfatgntion in violation of article 9, paragraph 1);
Concluding observations India 1997.

10 |nternational human rights law also fieem that, in accordance with the pplec of the open
administration of justice, judicial decisio® made public, except where the interest of
juvenile persons otherwise requires or thec@edings concern matrimonial disputes or the
guardianship of children.. Article 14(1) ICRP Touron v Uruguay, Human Rights
Committee Communication 32/1978, UN Doc CGRRP/1 at 61 (1984), para:1@®/eisz
v Uruguay, Human Rights Committee Communicat2®1978, UN Doc CCPR/C/OP/1 at 57
(1984), para 16.

11 HRC General Comment no. 35, para. 47; Communicatiass 28/1987, Campbell v. Jamaica, para. 6.4;

112 Inter-American Commission, Principles and Best Rzastfor the Protection of Persons Deprived of tHipin the
Americas (2008), Principle IV;

European Court of Human Rights: Patsuria v Geord@7RECHR 893, para. 62; and Aleksanyan v Russia {2008
ECHR 1903, para. 179.

13 HRC General Comments no. 35, para. 45, and No. 38spk8-22; communication nos. 1090/2002, Rameka v.
New Zealand, para. 7.4 (discussing ability of Raidbard to act in judicial fashion as a court);
291/1988, Torres v. Finland, para. 7.2 (findingeewby the Minister of the Interior insufficient);

A tribunal managed entirely within the governmeepdrtment responsible for enforcing detention r&ipms and/or
detention facilities fails to meet the abovemergstandards.

114 The determination of need for specific protectaira vulnerable group, for example, such as indigsnpeoples and children,
shall not be made without full consultation witte thffected group and its representative organizsfiand measures
taken must be consistent with applicable standafrdgernational law.

169 ILO Convention (articles 9-10);

Vienna Declaration and Programme (Part I, parr, 20)

Convention on the Rights of the Child (art. 40, p&)7.



Beijing Rules; y Riad Directives;

HRC General CommemN°® 17 (art. 24 of the ICCPRparrs. 1 and 2;

CRC,General Comment® 10, parr. 10;

IAHRC, Advisory Opinion AO-17/20028 august 2002arr. 109.

15 HRC communication N172/1984 Broeks vs The NetherlandSomunication R 182/1984 Zwaan-de-Vries vs. The Netherlands
Comunication R 196/1985 lbrahima Gueye and others vs. Frapn&@omunication N° 819/1998pseph Kavanagh
vs. Ireland; Comunicatiof® 516/1992Alina Simunek vs. Check Republic

118 Report of the Working Group on Arbitrary Detenti¢dHRC/27/48, 30 June 2014, para. 70(c ); “Categbry |
Military judges and military prosecutors often dmt meet the fundamental requirements of
independence and impatrtiality; military procedwapplied by military courts often do not respect the
basic guarantees for a fair trial;”

Report submitted by the Special Rapporteur of the@Gatnmission on the Promotion and Protection of Human
Rights, Emmanuel Decaux, Issue of the administragfgostice through military tribunals,
E/CN.4/2006/58, paras 20-21: “Military courts shquidprinciple,-have no jurisdiction to try
civilians. In all circumstances, the State shafiiee that civilians accused of a criminal offeate
any nature are tried by civilian courts”;

Human Rights Committee,HRC General Comment No. 13 aticld 14, para. 4; “4. The provisions of artické df
the ICCPR, para. 4: “[noting]apply to all courts dridunals within the scope of that article whether
ordinary or specialized. The Committee notes thstemte, in many countries, of military or special
tribunalscourts which try civilians. This couldegent serious problems as far as the equitable,
impartial and independent administration of justiceoncerned. Quite often the reason for.ithe
establishment of such courts is to enable excegitimmcedures to be applied which do not comply
with normal standards of justice. While the Covertires not prohibit such categories of courts,
nevertheless the conditions which it lays.downrtyeadicate that the trying of civilians by such
courts should be very exceptional and take plademuoonditions which genuinely afford the full
guarantees stipulated in article 14".. The Committe® noted a serious lack of information in this
regard in the reports of some States parties wjuasgal institutions include such courts for the
trying of civilians. In some countries such militaand special courts do not afford the strict
guarantees of the proper administration of justicacordance with the requirements of article 14
which are essential for the effective protectiomofan rights. If States parties decide in
circumstances.of a public emergency as contemplatexiticle 4 to derogate from normal procedures
required under article 14, they should ensuregheh derogations do not exceed those strictly
required by the exigencies of the actual situatiomg respect the other conditions in paragraph 1 of
article 14.”.

117 UN Basic Principles on the Role of Lawyers, Pringipl;

European Court.of Human Rights, Lamy v Belgium, App1dd44/83 (30 March 1989), para 29; (Grand Chamber),
Nikolova v Bulgaria, App no 31195/96 (25 March 1998gra 63 and (Grand Chamber), Mooren v
Germany, App no 11364/03 (9 July 2009), paras 128.-1

118 |nternational Convention for the Protection of Blrsons from Enforced Disappearance (2006), Arfig(3).

Declaration on.the Protection of All Persons fronfdEced Disappearance (1992), A/IRES/47/133, Arti€le

United Nations Body of Principles for the ProtectadrAll Persons under Any Form or Detention or liepnment,
Principle 16(1): ‘Promptly after arrest and aftacle transfer from one place of detention or
imprisonment to another, a detained or imprisorerdgn shall be entitled to notify or to require the
competent authority to notify members of his fanatyother appropriate persons of his choice of his
arrest, detention or.imprisonment or of the tranafal of the place where he is kept in custody.’

The United Nations Office on Drugs and Crime (UNODB{anhdbook on Prisoner File Management (2007), page 2
‘[tJransfer details of prisoners should be dulyaeted to ensure these rights are exercised and to
ensure against disappearances. Accurate recordilsiiso contain parole eligibility and/or release
dates.’

19 HRC General Comment no. 35, para. 43; and commuaicats. 1090/2002, Rameka v. New Zealand, para 7.3
(annual review of post-conviction preventive deamy 754/1997, A. v. New Zealand, para. 7.3
(regular review of involuntary hospitalization); 229988, Torres v. Finland, para. 7.4 (review every
two weeks of detention for extradition).

120\wGAD Opinion no. 34/2006, Ali Saleh Kahlah Al-Maw USA, UN Doc A/HRC/7/4/Add. 1 (2008), paras. 36-
37.
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121\WWGAD Background paper, para. 81: Although themoi®bligation for States to provide for a righepeal
under international law, a quarter of respondiraeat demonstrated legal provisions guaranteeing the
right of appeal of an unsuccessful challenge tdaiulness of the detention.
Oxford Pro Bono Publico study: There is a very ggrinend in the practice of States toward guaranggtie right to
appeal to a higher court against an order of ptéxedetention (p. 97).
122 ynited Nations Principles and Guidelines on Acdedsegal Aid in Criminal Justice Systems, ResoluBail87
adopted by the General Assembly on the reporteftiird Committee (A/67/458), Principle 9
Remedies and Safeguards (para. 31): ‘States shstaldlish effective remedies and safeguards that
apply if access to legal aid is undermined, delayedenied or if persons have not been adequately
informed of their right to legal aid.’
123 pepending on the system in place this may inchttier legal advisors, legal assistants, paralegaisthose
running legal clinics that possess the requisitéssknd training as required .under national law fo
the provision of legal assistance and services.
124\WWGAD Background paper, para. 44: The Working Grobperves that the majority of States support aorimdl,
cost-free and simplified process to bringing amlahallenging.the legality of detention before ¢pur
offering even the ability to dispense with any rieginent for.the challenge to be submitted in
writing.
125 subcommittee on Prevention of Torture: “Statesigmshould consider effective judicial review ah process
during the detention of individuals in criminal peedings as a prerequisite for the prevention-ofiil
treatment or torture of persons deprived of thberty and as a means of conferring legitimacyhen t
exercise of criminal justice” (para. 19).
126 YN Basic Principles on the Role of Lawyers, Prineipl;
127 Eyropean Court of Human Rights, Lamy v Belgium, Alip10444/83 (30 March 1989), para 29; (Grand
Chamber), Nikolova v Bulgaria, App n0:31195/96 (25r6Ma1999), para 63; (Grand Chamber),
Mooren v Germany, App no 11364/03 (9 July.2009)apd 21-125.
HRC, General Comment No 32, para 13, citing JanseleiieThe Netherlands, UN Doc CCPR/C/71/D/846/1999
(3 April 2001), para 8.2 and Aarela and Nakkaldjériinland, UN Doc CCPR/C/73/D/779/1997 (24
October 2001), para 7.4.
128 Convention against Torture and Other Cruel, Inhunmidbegrading Treatment or Punishment, Article 15.
Committee Against Torture, General Comment NoAgicle 15 is “likewise obligatory as dmu to both torture and ill-
treatment” and that it must be observedalincircumstances (at para. 6).
Human Rights Committee, General Comment 20 &219the law must prohibit the use of admissikilit judicial proceedings
of statements or confessions obtained througturto or other prohibited treatment” (para. 12¢n€ral Comment 32 of 2007,
because article 7 is non--derogable in itdirey, “no.statements or confessions or,piimciple, other evidence obtained in
violation of this_-provision may be invokedeasdence in any proceedings covered by article 14patagraph 6).
Declaration on the Protection of All Persdnsm Being Subjected to Torture and OtheweCrinhuman or Degrading
Treatment<or Punishment (United Nations Gené&sdembly resolution 3452 (XXX)): “any staterhemhich is established to
have been made as a result of torturetber cruel, inhuman or degrading treatmentponishment may not be invoked
as evidence ... in any proceedings.” (Article 12)
129 J0int Study on global practices in relation torsedetention in the context of countering ternoris
(A/JHRC/13/42), para. 292(b);
International Convention for the Protection of Rirsons from Enforced Disappearance (Article 22).
130|CCPR, article 19(3).
131 For example, such as providing redacted summafiggormation, ex parte or in camera review of the
information.
132 UNHCR Guidelines on the Applicable Criteria and Stadd relating to the Detention of AsylumSeekers and
Alternatives to Detention (2012), Guideline 7 (v)
Committee on Migrant Workers General Comment no 0282 on the rights of migrant workers in an irregul
situation and members of their families: The burd&proof rests on the detaining authorities to
demonstrate that the presumption in favour of tjoshould be displaced (para. 32).
IACHR Article 10. Right to Compensation. Every perd@s the right to be compensated in accordancetkth
law in the event he has been sentenced by a fidghjent through a miscarriage of justice.
134 UN Basic Principles on Remedy and Reparation (Priep).
135 This should, whenever possible, restore the vittitine original situation before the gross viaas of
international human rights law or serious violasiaf international humanitarian law occurred.

133
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Restitution includes, as appropriate: restoratiolibefty, enjoyment of human rights, identity, fayni
life and citizenship, return to one’s place of desice, restoration of employment and return of
property. UN Basic Principles on Remedy and RepardRoinciple 19).

138 |ncluding medical and psychological care as wellegal and social services;UN Basic Principles ométsy and
Reparation (Principle. 21).

137 Including, where applicable, any or all of thddaling:

(i) Effective measures aimed at the cessation ofigoing violations;

(ii) Verification of the facts and full and publitisclosure of the truth to the extent that suckld&ire does not cause
further harm or threaten the safety and interefstiseovictim, the victim’s relatives, witnesses, or
persons who have intervened to assist the victiprevent the occurrence of further violations;

(iii) The search for the whereabouts of the disappe, for the identities of the children abducted for the bodies
of those killed, and assistance in the recovemntification and reburial.of the bodies in accoman
with the expressed or presumed wish of the victomshe cultural practices of the families and
communities;

(iv) An official declaration or a judicial decisiaomstoring the dignity, the reputation and the t3gbf the victim and
of persons closely connected with the victim;

(v) Public apology, including acknowledgement o fhicts and acceptance of responsibility;

(vi) Judicial and administrative sanctions agajpestsons liable for the‘violations;

(vii) Commemorations and tributes to the victims;

(viii) Inclusion of an accurate account of the aitddns that occurred in international human rigéws and
international humanitarian law training and in eatimnal material at all levels.

UN Basic Principles on Remedy and Reparation (PriaciR).

138 including, where applicable, any or all of tidwing measures, which will also contribute t@yention:

(i) Ensuring effective civilian control of militargind security forces;

(i) Ensuring that all civilian and military procgiags abide by international standards of due @®dairness and
impartiality;

(i) Strengthening the independence of the judigia

(iv) Protecting persons in the legal, medical aadltin-care professions, the media and other refate#eéssions, and
human rights defenders;

(v) Providing, on a priority and continued basisntan rights and international humanitarian law etioa to all
sectors of society and training for law enforcenwfitials as well as military and security forces;

(vi) Promoting the observance of codes of condodtethical norms, in particular international st@mt$, by public
servants, including law enforcement, correction@dia, medical, psychological, social service and
military personnel, as well as by economic entsgsj

(vii) Promoting mechanisms for preventing and maniitg social conflicts and their resolution;

(viii) Reviewing and reforming laws mandating, cdofiting to or allowing detention that is arbitramyunlawful
under international law.

UN Basic Principles on Remedy and Reparation (Priaci)

WGAD-Opinion no. 25/2009 (para. 33); Opinion no/2l08 (para. 29); Opinion no. 22/2006 (para. 23).

139\WGAD Report, A/HRC/10/21, paras. 54 (d —g)

140 Fqurth Geneva Convention relative to the Proteatio@ivilian Persons in Time of War, Part l1l, Sexctill: The
detention of alien civilians in the territory oparty to the conflict may be ordered “only if the
security of the Detaining Power makes [internmerglacing in assigned residence of a civilian]
absolutely necessary”, or if the civilian voluntademands this and his or her situation “rendeis t
steps necessary” (article 42).

In this case, Article 43 governs the proceduredeiew, entitling a civilian who has been intetror
placed in assigned residence “to have such aaticonsidered as soon as possible by an appropriate
court or administrative board designated by theaDétg Power for that purpose”. If the internment
or assigned residence is maintained, “...the couatdaministrative board shall periodically, and at
least twice yearly, give consideration to his or ¢tese, with a view to the favourable amendment of
the initial decision, if circumstances permit”. $hieflects the rationale behind Rule 128(B) of the
ICRC's catalogue of rules of customary IHL, which pdms that: “Civilian internees must be
released as soon as the reasons which necessitiietnent no longer exist, but at the latest amso
as possible after the close of active hostilities”.

1 Eourth Geneva Convention relative to the Proteatio@ivilian Persons in Time of War, Part I, Sectilll: The
Occupying Power may, at the most, subject civilimnimternment or assigned residence within the
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frontiers of the occupied country “if the OccupyiRgwer considers it necessary, for imperative
reasons of security, to take safety measures coingegprotected persons” (article 78). “Decisions
regarding such assigned residence or internmeftttghenade according to a regular procedure to be
prescribed by the Occupying Power in accordande tlii provisions of the present Convention. This
procedure shall include the right of appeal forgheties concerned. Appeals shall be decided with
the least possible delay...” If a decision to interrplace in assigned residence is upheld, this
“...shall be subject to periodical review, if possilalvery six months, by a competent body set up by
the said Power”.

Inter-American Commission, Coard et al v United St¢@ase 10.951 (1999)): “This delay, which is nttlaitable
to a situation of active hostilities or explaingddiher information on the record, was incompatible
with the terms of the American Declaration of thghRs and Duties of Man'as understood with
reference to Article 78 of the Fourth Geneva Coneeiit(para. 57).

142 Article 78 of the Fourth Geneva Convention: If hecupying Power considers it necessary, for intpeara
reasons of security, to take safety measures coinggprotected persons, it may, at the most, stibjec
them to assigned residence or to internment.

Decisions regarding such assigned residenagenniment shall be made according to a regular
procedure to be prescribed by the Occupying Poweacéordance with the provisions of the present
Convention. This procedure shall include the rigragpeal for the parties concerned. Appeals shall
be decided with the least possible delay. In trenewf the decision being upheld, it shall be stibje
to periodical review, if possible every six monthg,a competent body set up by the said Power.
Protected persons made subject to assigneegnesichnd thus required to leave their homes shall
enjoy the full benefit of Article 39 [ Link ] of #npresent Convention.

143 Article 43 of the Fourth Geneva Convention

144 Article 78 of the Fourth Geneva Convention

1451t is noted that the implications of this are vegyious for the person concerned given that firisneean a very
lengthy period of detention until the cessatiomadtve hostilities. See: Third Geneva Convention
relative to the Treatment of Prisoners of War, @etid: Persons may be held as prisoners of war if
they “have fallen into the power of the enemy” dithey fall within one.of the categories specified
in Article 4, including members of armed forcesagdarty to the IAC (4(1)), members of other armed
forces who profess allegiance to a party to the (A&@3)), members of militias fulfilling certain
conditions (4(2)), persons who accompany the arioiees, such as civilian contractors and war
correspondents (4(4)).

Article 5: ‘Should any doubt arise as to whetpbersons, having committed a belligerent act and
having fallen into the hands of the enemy, belanarty of the categories enumerated in Article 4
such persons shall enjoy the protection of thegme€onvention until such time as their status has
been determined by a competent tribunal.’

148 Article 109 of the Third Geneva Convention: “Subjexthe provisions of the third paragraph of thiticle,

Parties to the conflict are bound to send backédr bwn country, regardless of number or rank,
seriously wounded and seriously sick prisonersarf @fter having cared for them until they arddit
travel, in accordance with the first paragraphheffollowing Article.” POWs may be subject to
internment in a POW camp, or to close confinemthis is necessary to safeguard their health, and
then only so long as the circumstances that maide sonfinement necessary continue (Article 21).
Confinement to a cell or room may otherwise onlybanitted in execution of penal or disciplinary
sanctions (Part Ill, Section VI, Chapter IlI).

According to articles 112 and 113, a Medical Cassinn should be established to decide such
releases. [Right to challenge in this case wouldigema complementary protection, in case these
commissions do not function properly.]

147 Article 118 of the Third Geneva Convention: “Prisemof war shall be released and repatriated wittielay

after the cessation of active hostilities.”

Additional Protocol I, Article 75(3); and Rule 128(&f the ICRC's catalogue of rules of customary IHL

148 See: Principle 3: Scope of application of the righbring proceedings before court and receiveamyate
remedy

149 Committee on the Rights of the Child regularly sieshie need for effective complaint procedureseimegal,
and calls for the establishment of an “independghitd-sensitive and accessible complaint system
for children” within the context of the administicat of juvenile justice (CRC/C/15/Add.193, para. 62
(i); CRCI/C/15/Add.198, paras. 51 and 53).
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150 committee on the Rights of the Child, General Comrhent10 (2007) (para. 51, 53, 62), on children’$itigin
juvenile justice: the right to challenge the letatif the deprivation of liberty includes not orthe
right to appeal, but also the right to access thatcor other competent, independent and impartial
authority or judicial body, in cases where the degtion of liberty is an administrative decision.

151 Beijing Rules (Rule 10.2): The issue of release ise considered by a judge or other competentialfiic body
without delay. In the commentary to the Beijing Rul®ther competent official or body” is defined
as any person or institution in the broadest seh#ige term, including community boards or police
authorities having the power to release an arrgstesbn. Rule 20.1: “each case shall from the butse
be handled expeditiously, without any unnecessalgyd. The commentary highlights as a
paramount concern “the speedy conduct of formatgedings in juvenile cases”.

152 Committee on the Rights of the Child, General Comrhent10: “The right to a prompt decision'means that
decision must be rendered as soon as possiblénwitmot later than two weeks after the challenge
is made” (para. 84).

153 United Nations Rules for the Treatment of Womeisd®rers and Non-custodial Measures for Women Offend
(the Bangkok Rules), Resolution 65/229 adopted bysteral Assembly on the report of the Third
Committee (A/65/457), Rule 2: ‘Adequate attentioalshe paid to theiadmission procedures for
women and children, due to their particular vulbdity atthis time. Newly arrived women. prisoners
shall be provided with facilities to contact thesfatives; access to legal advice [...]’; Rule 26:
‘Women prisoners’ contact with their families, inding their children, their children’s guardiansian
legal representatives shall be encouraged andtéed by all reasonable means. [...]".

United Nations Principles and Guidelines on Acdedsegal Aid in Criminal Justice Systems, Principle 32«
‘Special measures should be taken to ensure mdahauagess to legal aid for women, [...]. 33.
Such measures should address the_special nedussefdroups, including gendesensitive and age-
appropriate measures’; Guideline 9: ‘52 Statesishiake applicable and appropriate measures to
ensure the right of women to access legal aidudich: (a) Introducing an active policy of
incorporating a gender perspective into all posiclaws, procedures, programmes and practices
relating to legal aid to ensure gender equality equebl and fair access to justice; (b) Taking activ
steps to ensure that, where possible, female Iangreravailable to represent female defendants,
accused and victims; (c) Providing legal aid, aé\dad court support services in all legal procegslin
to female victims of violence.in order to ensureess to justice and avoid secondary victimization
and other such.services, which may include thestation of legal documents where requested or
required.’

154 Report of the Working Group on Arbitrary DetentiddHRC/27/48, 30 June 2014, paras. 78-79, 91; P&a. 7
‘The present section addresses the practice offkgejrls and women in detention for the purpose of
protecting them from risks of serious violence. Tierking Group has previously addressed in its
annual report protective custody of women and giti® may be detained for life. That form of
deprivation of liberty is highly gendered in itsioh, remit and application. In some countries, wome
and girls are placed in custody due to the risgesfder-based violence, such as honour crimes, and
their release may be conditional upon'the conseataale relative and/or a guarantor (see
A/HRC/20/16/Add.1). Para. 79. ‘There will typicalbg no legal basis for the detention, procedural
guarantees will not be observed; and the detemtibiconstitute discrimination. The Working Group
recalls the views of the United Nations treaty lesdind the Special Rapporteur on violence against
women, its causes and consequences, that thegeratiprotective custody should be eliminated and
replaced with alternative measures ensuring theegtion of women without jeopardizing their
liberty.”; Report of the Working Group on ArbitraBetention, 24 December 2012, A/HRC/22/44,
recommendation in para 82(b): ‘Ensure that the apuees available against arbitrary arrest and
detention are extended to all forms of deprivatibliberty, including [...] protective custody;’;
Report of the'Working Group on Arbitrary Detentianthe Commission on Human Rights, 16
December 2002, UN Doc. E/CN.4/2003/8, para. 65:Weking Group recalled its annual report in
2001 (E/CN.4/2002/77 and Add.1 and 2) and reiterdtati'the Working Group had recommended,
with regard to the detention of women who have kibervictims of violence or trafficking, that
recourse to deprivation of liberty in order to aitvictims should be reconsidered and, in anyteven
must be supervised by a judicial authority, and siweh a measure must be used only as a last resort
and when the victims themselves desire it.’

Rule 59 of the Bangkok Rules: ‘... Temporary measureshiting custody to protect a woman shall only beligglp
when necessary and expressly requested by the woonaerned and shall in all cases be supervised
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by judicial or other competent authorities. Suobt@ctive measures shall not be continued agaiest th
will of the woman concerned.’

Special Rapporteur on torture and other cruel, irduor degrading treatment or punishment, Repohediuman

Rights Council (13th session, A/HRC/4/33/Add.3): 3TH§ Special Rapporteur] is highly critical of
the current policy of taking females under the mions of the Crime Prevention Law into
“protective” detention because they are at riskexfoming victims of an honour crime.” Para. 72 lit
(u): ‘in some countries, prolonged detention ahistan become ill-treatment, as is the case for
instance when women are detained for their ‘praiatfor up to 14 years because they are at risk of
becoming victims of honour crimes.” The Special Rapgur recommended in the context of his visit
to Jordan in 2006 that “[flemales (...) detainedenthe Crime Prevention Law for being at risk of
becoming victims of honour crimes be housed in ifipadctim shelters where they are at liberty but
still enjoy safe conditions.’

Report of the Special Rapporteur on violence agasten, its causes and consequences, Ms. Radhika

Coomaraswamy, Commission on Human Rights, Integrafidine . Human Rights .of Women and the
Gender Perspective, Violence Against Women, 6 Jsr2@03, E/CN.4/2003/75, paras. 90 and 91:
‘[p]rotective custody as a means of dealing witttimis of VAW [violence against women] should be
abolished. Any protection provided should be vaumt Shelters should be opened and offer security,
legal and psychological counselling and an efioti¢lp women in the future. NGOs’ cooperation in
this field should be sought.” ‘States should essabistrengthen or facilitate support services to
respond to the needs of actual and potential viGtintluding appropriate protection, safe shelter,
counselling, legal aid, health-care services, ridtation and reintegration into society.’

Report of the Special Rapporteur on violence againgten, its causes and consequences, Rashida Manjoo,

‘Pathways to, conditions and consequences of iecation for women’ (21 August 2013, UN-Doc.
A/68/340): ‘75. In some countries, women are unableeturn home on release due to fear that
violence may be committed against them. Accordingrte report, female prisoners in Iraq have
asked to remain in detention centres followingrtkeheduled release due to fear of honour-related
violence.128 It is argued that in India “the intdrangeability. of punitive and protective or curativ
institutions has led to prison cells being regardeglaces of safe custody”.129 In Australia, nedea
has shown that women are left homeless, or foreeédmain in secure custody, due to fear of
payback and retaliation by the community.’

UN Committee against Torture, 2010 Report on visitdman, UN-Doc. CAT/C/JOR/CO/2, para. 21. ‘The

Committee notes with concern that the Suppressi@iffehces Act of 1954 authorizes “protective
custody” for women at risk of violence, which aatiog to'reports is akin to administrative detention
and that some women are still retained in suctodysfarts. 2, 11 and 16). The Committee urges the
State party to replace the practice of “protectivetody” with other measures that ensure the
protection of women without jeopardizing their litye and to accordingly transfer all women
currently held in “protective custody” to other saind rehabilitative shelters. To this end, the
Committee encourages the State party to adopt @anadiplan for the protection of women in danger.’

UNODC, Handbook for prison managers and policymakare&somen and imprisonment, 2014, pp. 87, 88: thep

countries pre-trial detention may be used as a fafrprotective custody for victims of rape, to
protect the victim as well as to ensure that shietegtify against her rapist at court. 89 Bothtluése
practices are unacceptable, further victimizing vwarand putting them at risk of further abuse. Most
importantly, such practices deter women from répgntape and sexual abuse, thereby allowing
perpetrators to escape justice.’ — ‘Pre-trial dédenshould not be used as “protective custodyhedt
means of protection; for example, in shelters meddzy independent bodies, NGOs or other
community services, should be used.’

1%5 Committee on the Rights of Persons with Disabilit{@ “No one shall be detained against his ontilin any
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kind of a mental health facility.” [Concluding Obsations on: Austria, para. 30; Australia, para. 34;
Sweden, para. 36]; (b) “Criteria such as “dangexetbor others” or “need for care and treatment”
cannot legitimize a detention that is based onhiliaor perceived disability, in particular detem
based on categorizations such as “mental disoateirhental illness”. [Statement on Article 14 of
the CRPD and Concluding Observations on: El Salvauhog. 32; Austria, para. 29; Sweden, para.
35; Denmark, para. 36]; (c ) “No one shall be degdiin a psychiatric hospital or similar institutio
as a security measure applied to persons with itltegdowho are subject to criminal proceedings.”
[Statement on Article 14; Concluding ObservationsAwstralia, para. 30; New Zealand, para. 33;
Mexico, para. 30(a); Ecuador, para. 29(c); Denmaaka. 34; Belgium, paras. 27 and 34.]



156 Committee on the Rights of Persons with Disabilit@sncluding Observations on: Austria, para. 30; Bwe
para. 36; Azerbaijan, para. 29; New Zealand, @0a‘Legislative provisions that authorize
involuntary committal and involuntary treatmentlimding provisions found in mental health
legislation and incapacity legislation, shall bpaaled.” [CRPD Statement on Article 14; Concluding
Observations on: Tunisia, para. 25; Spain, paraP86u, para. 29; El Salvador, para. 32; Australia,
para. 32(e) and 34; Mexico, para. 30(b); Republicarea, para. 26; Belgium, para. 26.]

157 Committee on the Rights of Persons with Disabilitiéstes need to provide due process of law gusearend
appropriate judicial review to persons with disiile deprived of their liberty as a result of agess
in which they have been declared exempt from camiesponsibility (CRPD/C/ARG/CQO/1, paras.
25 and 26).

1%8 Committee on the Rights of Persons with Disabiliiegotiation Archives, Chair's remarks on Article )
concluding the discussion of Article 14, in UN Cention on the Rights‘of People with Disabilities
Ad Hoc Committee — Daily Summaries 8(4) (19 Jan2&96)
http://www.un.org/esa/socdev/enable/rights/ahc7@jamlhtm: “Persons with disabilities may only
be lawfully deprived of their liberty on groundsathare applicable to the population as a whole, and
subject to the same substantive and procedurahgtesms. Detention that has the purpose or effect o
discriminating based on disability is prohibited.”

159 Committee on the Rights of Persons with Disabilit&sneral Comment No. 1 on article 12 of the Conwenti
regarding equal recognition before the law: respgahe right to legal capacity of persons with
disabilities on an equal basis includes respedtieg right to liberty and security of the person
(paras. 40 and 41). The denial of the legal capacipersons with disabilities and detention«in
institutions against their will, without their cargt or with the consent of a substitute decisiokena
constitutes arbitrary deprivation of liberty, vititeg articles 12 and 14 of the Convention. Statestmu
refrain from such practices and establish.a meshato review cases of placement in a residential
setting without specific consent (CRPD/C/AUT/CO/1, ga@9-31). The standard of “best
interpretation of will and preferences” rather thhast.interests” applies in cases where, after
significant efforts have been made, it has not lpranticable to determine the will and prefererafes
the person (para. 19).

180 committee on the Rights of Persons with Disabdjti@oncluding observations: Republic of Korea (20p4ja.
26; Concluding observations: Tunisia (2011), pata.

161 Convention on the Rights.of Persons with Disab#itiarticle 13, para. 1.

182 The right to enjoyment of the highest attainalémdard of health includes the right to health car¢he basis of
free and informed consent. States have an obligédioequire all health and medical professionals,
including psychiatric professionals, to obtain flee and informed consent of persons with
disabilities prior to any treatment, including ilages of detention or arrest. In conjunction witl t
right to legal capacity on an equal basis with mth8tates have an obligation not to permit
substituted decision-makers to. provide consentatralb of persons with disabilities. All health and
medical personnel should ensure appropriate caimritthat directly engages the person with
disability. They should also ensure, tothe besheir ability, that assistants or support perstmsiot
substitute or have undue influence over the datssad persons with disabilities;

183 Committee on'the Rights of Persons with Disabiljtteeneral Comment No. 1 para. 46; Concluding Obsiens
on: China, para. 32; Paraguay, para. 48; El Salygdwoa. 42; Austria, para. 37; Australia, para. 42
Legislation, policies and programs shall be enatiegliminate institutional care for persons with
disabilities, and to ensure that living arrangemmewiceptable to persons with disabilities as veell a
desired supports are available in the communityrasgect the person’s autonomy, will and
preferences;

Convention on the Rights of Persons with Disabiljtiedicles 3(c ), 14.2 and 19; and Concluding Olatons on
Australia, para. 30: Housing arrangements in plaeetention shall afford the same opportunitées t
persons with disabilities as to others, and strallipe reasonable accommodation for disability. No
one shall be transferred without his or her freg iaformed consent to a mental health facility or
mental health unit in the place of detention. [i@n programs, probation and parole, and eligybili
for programs and services within the detentiorirsgtshall not require compliance with mental
health services.

164 HRC General Comment no. 35, para. 18: “The indivisloaust be assisted in obtaining access to effectiv
remedies for the vindication of their rights, indilag initial and periodic judicial review of the
lawfulness of the detention, and to prevent coadgiof detention incompatible with the Covenant.”
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Oxford Pro Bono Publico study: In regard to prewsntietention proceedings, there is a very strogmgttoward
guaranteeing the right to be heard and to legaksgmtation (p. 97). Further, there is a significan
trend in the practice of States toward guaranteiagight to information and to legal representati
to a person with a mental iliness during detentimteedings (p. 99).

185 Committee on the Rights of Persons with Disabiljtt@eneral Comment No. 1, para. 17: “Support” isaabr
term that encompasses both informal and formal at@srangements, of varying types and intensity.
For example, persons with disabilities may choas2ar more trusted support persons to assist them
in exercising their legal capacity for certain typé decisions, or may call on other forms of suppo
such as peer support, advocacy (including self-aasyp support), or assistance with communication.
Support to persons with disabilities in the exer@étheir legal capacity might include measures
relating to universal design and accessibility. 8upcan also constitute the development and
recognition of diverse, non-conventional methodsahmunication, especially for those who use
non-verbal forms of communication to express thd@irand preferences.

166 Committee on the Rights of Persons with Disabilit@eneral Comment No. 2; para. 37

167 Committee on the Rights of Persons with Disabiljt®eneral Comment No. 2, para. 20.

168 HRC General Comment no. 35, para. 19: “States pattiesld make available adequate community-based or
alternative social care services for persons wétftposocial disabilities, in order to provide less
restrictive alternatives to confinement”.

189 This includes deprivation of liberty based on Hik#y or perceived disability, particularly on thsis of
psychosocial or intellectual disability or percelvesychosocial or intellectual disability.

10 OHCHR Recommended Principles and Guidelines on HuRigints at International Borders, Guideline 8.1 :
“Amending legislation to establish a presumptioniagt detention in law, and legally prescribing
human rights-compliant alternatives to detenti@nthsit detention is a lat resort imposed only where
less restrictive alternatives have been considanediound inadequate to meet legitimate purposes.”

HRC, General Comment no. 35, para. 65: “ The decisiost consider relevant factors case-by-case, andeno
based on a mandatory rule for a broad categoryt takis into account less invasive means of
achieving the same ends, such as reporting oldiggtsureties, or other conditions to prevent
absconding; and must be subject to periodic reatialuand judicial review.”

11 Guideline 7 of UNHCR’s 2012 Detention Guidelines.

172 gpecial Rapporteur on the human rights. of migrahitsnigrants deprived of their liberty should b&drmed in a
language they understand, if possible in writifghe reasons for the detention and be entitled to
bring proceedings before a court, so that the aamtdecide on the lawfulness of the detention
(AJHRC/20/24, para?).

1" UNHCR'’s specific mandate gives.it the right to acsiibstitution of States for asylum-seekers, refagad
stateless persons who cannot obtain protection fin@in own governments. See: Guideline 7
paragraph 47 (vii) of the 2012 Detention Guideljreessupported by UNHCR Executive Committee
Conclusion No. 85 (XLIX) (1998); Report of the WGAB/CN.4/2000/4, 28 December 1999, Annex
11, Deliberation'No. 5 on the Situation regardingnigrants and asylum-seekers; and Report of the
WGAD, E/CN.4/1999/63, 18 December 1998, paragrafheng 70, referring to principles 3, 6, 7, 8,
9 and 10; Articles 2(3) and 8 of the Internatiooalv Commission’s Articles on Diplomatic
Protection (2006).

174 OHCHR Recommended Principles and Guidelines on HiRigints at International Borders, Guideline 8.16.
“Consular authorities should only be contacteddiuested by or with the free, informed consent of
the person concerned.”

" HRC, General Comment no. 35; para. 18, and comminricabs. 1324/2004, Shafiq v. Australia, para. 7.3;

176 Committee on the Rights of the Child, Report of th&2Day of General Discussion on the ‘Rights of hlldren
in the context of international migration’, Recommdation on ‘Right to liberty and alternatives to
detention’, para. 78.

HRC, General Comment no. 35, para. 65.

" OHCHR’s Recommended Principles and Guidelines on HuRights at International Borders, Guideline 8 on
Avoiding detention, para 11: “Ensuring that in theeptional cases where children are detained, they
are housed with their family members unless thexzeampelling reasons for separation; that
unaccompanied children are not housed with unieladkellts; and that all children have access to
adequate healthcare and education. Child proteagiencies, rather than immigration agencies
should take primary responsibility for children.”
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178 Committee on Migrant Workers, General Comment n@04.3): the scope of the judicial review cannot be
confined to a formal assessment of whether theantgrvorker concerned entered the State party
without a valid entry permit, without the possityilof release if the detention is not establishgd b
law (para. 32).

179 Article 31(1), 1951 Refugee Convention.

180 convention on the Rights of Persons with Disabditirticle 13, paragraph 2.
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